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The Next Things To Do 


By CARL B. Rix 


HIS TITLE was used in an editorial in the 

JOURNAL in April, 1941, later reprinted in 
the American Bar Association Journal. The 
words were those of Justice Finch of New York 
after the adoption of the Federal Rules of Civil 
Procedure. 

They are made particularly appropriate now 
by two events. The profession now has before 
it a comprehensive plan of reorganization of 
the judicial system of a great state under the 
skillful and persistent direction of one of the 
greatest American lawyers of his time, Chief 
Justice Arthur T. Vanderbilt of New Jersey. 
Practically all of the recommendations of this 
Society and the American Bar Association are 
found in that reorganization and the results can 
be studied by all. 

Also, the profession now has available the 
results of a comprehensive survey of the entire 
field of judicial administration directed by the 
National Conference of Judicial Councils in the 
book Minimum Standards of Judicial Adminis- 
tration, edited by Chief Justice Vanderbilt and 
published by the National Conference of Ju- 
dicial Councils. Much of the work of the survey 
was done by members of the Junior Bar, for 
which they are entitled to great credit. The 
status of judicial administration in each state 
is open to inspection and study. A map of judi- 
cial administration has now been drawn for 
each state for all to see — the laggards, the 
slow-movers, the forward acting. There can 
be no excuse if the lawyers of each state do 


not study the record and take the necessary 
steps for improvement. Such work has been 
done in a number of states, in some of which 
the Federal Rules have been adopted in full. 

In all of this work the Judicature Society 
has been a great protagonist and creator. The 
life of Herbert Harley has been given to it and 
his words, iterated and reiterated, as he has 
said, live in the pages of its JOURNAL. Some of 
his great contemporaries, like Wigmore, Shelton 
and Tolman, would be gratified beyond words. 
McGuire, McFarland, Parker, Pound, Vander- 
bilt, Hyde, Perry, Finch, and others too numer- 
ous to mention, are here to carry on as brilliant- 
ly as they have in the past. New men in every 
state will be eager to enlist in the necessary 
work to advance the work of improvement. The 
Junior Bar will be in the front ranks. 

The Judicature Society and its JOURNAL, ded- 
icated to the task, representing 11,000 members, 
must again lead in the work. It goes without 
saying that there will be splendid allies. The 
Section of Judicial Administration, the Judicial 
Councils, and the new Conference of Chief Jus- 
tices, the Junior Bar, the Women’s Bar, all 
will help to carry the flag. All will be moving 
forward to the next things to do—the improve- 
ment of the administration of justice in this 
country of freedom when the lamps of justice 
are extinguished for millions of the people of 
the world. The Judicature Society faces a bril- 
liant task and a brilliant future in the next 
things to do. 





The idca that lawyers should unite to promote a more efficient administration of justice, was first proposed by Herbert Lincoln 
arley, who devoted the best years of his life to this form of public service. 
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DR. KURT VON SCHUSCHNIGG, former chancellor of Austria, will address the 
annual meeting luncheon of the American Judicature Society in the Federal 
Room of the Hotel Statler, Washington, D. C., Wednesday noon, September 20. 

Dr. Schuschnigg was born in 1897, the son of an Austrian army officer. He 
fought in the first world war as a volunteer in the Austrian army on the Italian 
front, and was taken prisoner in 1917. After the war he secured.a legal educa- 
tion at the University of Innsbruck. From 1927 to 1932, in the judiciary com- 
mittee of Parliament, he was in charge of reports on constitutional amendments 
and reform of the penal law code. He was Minister of Justice in the cabinet of 
Chancellor Engelbert Dollfuss when Adolf Hitler’s Nazi party began to put 
pressure upon Austria for union with Germany. In 1934 Dollfuss was assassi- 
nated, and Schuschnigg succeeded him as chancellor. Through Schuschnigg’s 
efforts Austrian independence was preserved for another four years, but in 1938 
Hitler invaded Austria and annexed it to the Reich. Schuschnigg was taken 
prisoner and endured the cruelty of German prison camps until his rescue at the 
end of the war. He then came to this country, and is now a member of the faculty 
of St. Louis University. . 

Dr. Schuschnigg’s broad experience both as a lawyer and as a statesman guar- 
antees an address of interest and importance to American lawyers and judges. 
He will discuss Central European courts and justice, and will refer directly to 
his own personal experiences in judicial administration in the troubled period 
between the wars. 

The luncheon program also will include the annual business meeting of the 
American Judicature Society for the election of directors and other business, 
and will be followed by a meeting of the directors for the election of officers. 
The luncheon is open not only to members of the Society but to anyone interested. 


Although lawyers have pre-empted the area of criminal law administration, 
they are usually satisfied to work upon the subject of improving substantive 
criminal law or criminal procedure, and are quite content to let its administra- 
tion roll along like “Old Man River,” knowing little about what is happening in 
jails, juvenile courts, criminal courts, and in reformatory and penal institutions. 
These are the areas in which drastic changes are needed, and these are the areas 
concerning which it is almost impossible to secure the attention of lawyers. In 
the meantime, lawyers and judges resist strenuously the efforts of other profes- 
sionally trained people to enter these areas.—Justin Miller 


The real mission of America is to continue to demonstrate that a great people 
spread over a great country is capable of self-government, and to demonstrate 
that a republic is the best form of government for people of intelligence and 
character.—William W. Cook. 


Though all the winds of doctrine were let loose to play upon the earth, so 
Truth be in the field, we do ingloriously to misdoubt her strength. Let her and 


Falsehood grapple: who ever knew Truth put to the worse in a free and open 
encounter ?—John Milton. 





Jung, 1950] 


FEWER AND SHORTER JUDICIAL OPINIONS 


In a metropolitan district with a hundred thousand electors and upward 
judges cannot be elected. They must be appointed. If an election is attempted 
it is a failure and appointment results. The worst method of appointment is the 
secret and irresponsible appointment by politocrats. The most promising is the 
conspicuous and legal appointment by a chief justice elected at large in the dis- 
trict at frequent intervals. Every objection to such a plan and every prejudice 
against it may be met by provisions for the retirement of the chief justice and his 
appointees by impeachment, by legislative and popular recalls, and by the power 
of the judicial council to remove any judge other than the chief justice.— 


Albert M. Kales. 





Tribute to a “Tough” Judge 


Some members of the City Council have ques- 
tioned Judge W. H. Gilmartin’s stern operation 
of Corporation Court. 

It seems to be apparent that this hew-to-the- 
line administration of his also has cost him a 
raise. 

Maybe not, but some of the boys on the 
Council are a little bit peeved at the Judge. 

He’s probably stepped on their toes, or the 
toes of friends. 





All this encourages me to say something 
about Judge Gilmartin. 

He’s never let me off on a traffic ticket. He’s 
never torn up a ticket of mine. In fact, I’ve 
never heard of him fixing anybody’s ticket. 

On my rare infractions of the traffic rules of 
our city, he’s never shown me any mercy. I’ve 
paid. 

But, strangely, I like the Judge. I approve 
of the way he’s doing his job. And I think he’s 
a shining light for honest, impartial law en- 
forcement. 





I’ve known a few corporation or traffic court 
judges in my life. And I’ve heard and read 
about many others. 

Too many of them played favorites, “fixed” 
tickets for bigwigs and folks with influence. 

Several of them could be bought off easily 
and simply. 

Traffic law enforcement to the majority of 
them was something to handle light-heartedly, 
not with the single purpose of saving lives and 
making the streets safe. 

It hasn’t been that way with Judge Gilmar- 
tin. Sure, he’s been tough. As a citizen who is 


interested in traffic safety, I’m glad he is. 
Maybe sometimes he is too tough. I won’t 
argue that one. But in the field of traffic law 
enforcement, it is far better to be too tough 
than too lenient. 
It is better to be tough than to be known 
as a fixer of tickets for favorites. 





I’ve known of plenty of places—and most 
folks who read this column have, too—where 
a fellow on the newspaper could get his ticket 
fixed any time, where the judge didn’t have 
the courage to make him pay off like everybody 
else. 

It isn’t that way here. Being editor of The 
Press doesn’t give me any preferred considera- 
tion, 

But I don’t berate and denounce Judge Gil- 
martin because of that. The reason is that I 
know he’s not playing favorites and that he’s 
playing it straight down the middle. 

Judge Gilmartin cold and hard-hearted? He 
really isn’t that kind of a fellow, but what of 
it if he were? 

We have in his person something priceless 
in the field of traffic law enforcement—a com- 
pletely honest, uncorruptible judge who can’t be 
bought and won’t play favorites. 

He’s saved many lives by being tough. He’s 
given Fort Worth a reputation for having an 
honest traffic court. 

And I think he’s doing a good job, even if 
I know that tomorrow or the day after I may 
be coming into his court to pay off myself. 

We need more men like that in traffic law 
enforcement. 

—Walter R. Humphrey, 
Editor, Fort Worth Press. 
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A Business Lawyer Looks at Judicial Administration 


By EDWARD F, JOHNSON 


T is a real privilege to respond to Judge 
Laws’ kind invitation to join this dis- 
tinguished company and to participate in your 
Conference today. I am happy to be here. It 
is especially pleasing to be associated on the 
program with Judge Clark whose contributions 
to the improvement of the administration of 
justice are so well known and appreciated. 

In reviewing the broad subject of the ad- 
ministration of our courts, I have been im- 
pressed by the sustained interest which the 
judicial council movement has aroused since its 
beginnings some thirty years ago. Chief Jus- 
tice Taft and his successors on the Supreme 
Court have given it continuing emphasis and 
energetic support. Today, this effective instru- 
ment of reform is an integral part of our 
federal system of courts and of the judicial 
systems of a majority of our states. 

Your National Conference performs the es- 
sential task of keeping new ideas and develop- 
ments within easy reach of the courts and of 
the legal profession as a whole. You have re- 
cently furnished a veritable “arsenal of facts” 
to all who would lend their efforts to improve 
the administrative features of the judiciary’. 

The task demands unceasing attention. As 
Judge Vanderbilt has so well expressed it, 
“Manifestly judicial reform is no sport for the 
short-winded or for lawyers who are afraid of 
temporary defeat.”! It is a happy circum- 
stance that Judge Vanderbilt, who has labored 
so long in this field, now serves as chief justice 
and administrative head of the reorganized 
courts of New Jersey, giving us a practical 
demonstration of what can be accomplished. 

Our judicial machinery is being tested to the 
utmost by the weight and volume of com- 
plicated matters of far-reaching significance. 
In a world of fast-moving events, it is highly 





EDWARD F. JOHNSON is general ccunsel 
of the Standard Oil Company of New Jersey. 
This was an address before a luncheon meet- 
ing of the National Conference of Judicial 
Councils in the Supreme Court Building, 
Washington, D. C., May 19, 1950. 











important that the processes of justice go 
forward at a pace and with a precision in 
keeping with the necessities of the case under 
consideration. Chief Justice Vinson has re- 
cently recognized this need by sounding a new 
call for the application of “business-like meth- 
ods” to the business of running the courts.? 

“Order in the court” has never been a more 
challenging imperative. 

It is as a business lawyer that I speak to 
you today. While I had the good fortune 
some years ago to serve as Assistant City 
Solicitor of Baltimore, most of my years at the 
bar have been spent as counsel for business 
interests both small and large. More recently, 
I have acted solely as adviser to a large busi- 
ness, and what I shall say will necessarily stem 
substantially from this experience. 

Society’s problems and needs in terms of the 
judiciary must, of course, be measured against 
the background of the times in which we 
live. A depression, a world war, and a cold war 
have unleashed upon the country a mass of 
legal and administrative problems that reach 
into nearly every detail of business and of 
our private lives. The depression of the thirties 
turned jobless men to government for help. 
World War II brought business and government 
closer together in a united effort to meet un- 
precedented demands. In the cold war of today 
business with its productive genius continues 
to work closely with government, as our nation 
bolsters its own defenses and the economies 
of countries friendly to our conceptions of 
democracy and freedom. During these last 
twenty years, we have seen how critically the 
operations of business are bound up with the 
welfare of the individual citizen and the 
country. 

Naturally, the history of these troubled times 
has left its marks upon the judiciary. Its 
impact has been profound and pervasive. It has 





1. Minimum Standards of Judicial Administration 
(1949), Introduction, p. xix. 

2. The Business of Judicial Administration: Sug- 
gestions to the Conference of Chief Justices, 9 Fed. 
Rules Dec. 185 (1949), A.B.A.J., Nov. 1949. 
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done more than add to the workload of the 
courts. It has affected the very texture and 
content of legal controversy. It has brought 
about the development of new substantive 
standards and the abandonment of doctrines 
once regarded as settled. Precedent has given 
way, as Mr. Justice Douglas has said, “to the 
dynamic component of history.”* As always, 
prevailing public attitudes have played a lead- 
ing role in shaping our laws and their inter- 
pretation. All of you are familiar with Mr. 
Justice Holmes’ excellent statement of this 
relationship: 


“The life of the law has not been logic; it 
has been experience. The felt necessities of the 
time, the prevalent moral and political theories, 
intuitions of public policy * * *, even the 
prejudices which judges share with their fellow 
men, have had a good deal more to do than 
the syllogism in determining the rules by which 
men should be governed.’ 


This shift in the pattern of judicial busi- 
ness and in the approach to the solution of 
legal problems has come upon us so rapidly 
that there has been little opportunity to take 
inventory. We have moved so fast and so far 
that the time is at hand for a thoroughgoing 
appraisal of the extent to which available pro- 
cedural devices may be used more effectively 
to simplify trials, and of the extent to which 
these devices may be strengthened. At the 
same time, there is a growing feeling that we 
must soon bring a greater degree of clarity 
and stability to considerable areas of the sub- 
stantive law. As Mr. Justice Cardozo once 
said, “It is all very well to go on pricking the 
lines, but the time must come when we shall 
do prudently to look them over and see whether 
they make a pattern or are a medley of scraps 
and patches.” 

We may discover, if we look long and carefully 
enough, that the ends of justice can be equally 
well served and that trials can be simplified and 
even avoided not merely by the application 
of procedural devices, but also by eliminating 
duplication of remedies, by resolving inconsist- 
encies, by clarifying substantive doctrines, and 
by pruning away such evidentiary and other 
excesses as may exist. At the same time, 
even greater emphasis should be given to the 
practice of “preventive law.” These are not 
tasks for the courts alone. They are the respon- 





3. Stare Decisis, 4 Record of the Association of the 
Bar of the City of New York, May 1949. 
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sibility as well of the entire legal profession 
and of every arm of government. 

I would be less than frank if I did not say 
that business men are concerned about these 
matters. This concern arises not merely from 
the fact that they are faced with the necessity 
of making long-range decisions, one way or 
the other, even though the applicable legal 
standards may be far from clear. It arises as 
well from the very spectre of time-consuming 
litigation itself; in fact, business men may 
often be more disturbed by the disrupting 
effects of waging such litigation than by its 
outcome, important as that is. 

On the procedural side, it has been neces- 
sary to gear the machinery of the courts to 
the disposition of an increasing number of 
cases dealing with complex business and eco- 
nomic background material. The reports are 
replete today with decisions that seem to 
depend as much, if not more, upon economic con- 
siderations as upon some abstract rule of law. 
More than ever before, the judicial process is 
being subjected to economic pressures. In this 
state of affairs, knowledge of economic prin- 
ciples has become a necessary part of the 
intellectual equipment of both bench and bar. 

THE “SPRAWLING” ANTI-TRUST CASE 


This is especially true in the field of anti- 
trust, a field in which business now finds itself 
involved with increasing frequency. The execu- 
tive who is faced with this type of suit is 
bewildered by the length and complexity of the 
complaint to which he must reply. The time 
spent in preliminary skirmishes and in prepa- 
ration for trial, the months and even years 
that are consumed before the end is reached, 
the enormous toll in man-hours taken from 
productive effort—all cause him grave concern. 


Nor do the problems springing from such liti- 
gation harass the businessman alone. Many 
of you will recall personal experiences with 
long-drawn out antitrust cases which have dis- 
rupted your calendars. The complaints are often 
so broadly drawn as to embrace nearly every 
phase of an entire industry, and the range 
which the evidence has taken seems almost 
fantastic. Where conspiracy is charged, it is 
nearly impossible to find any limitation. Mr. 
Justice Jackson, in a recent concurring opinion, 
has forcefully described the “elastic” and 


4. The Common Law 
5. Paradoxes of Legal Science. 
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“sprawling” nature of the conspiracy offense 
and the possibilities of abuse. While the 
danger of abuse is more readily apparent in 
criminal cases tried before a jury, it seems 
certain that a great deal of time is consumed 
by the admission of remote evidence in civil 
cases with little or no corresponding benefit 
to the judge. It is difficult to see, except in 
some rare case, how evidence reaching back 
into fifty or more years of corporate history 
has any bearing of substance on conduct al- 
leged to have immediate significance. Pro- 
cedural devices will not wholly suffice if evi- 
dentiary excesses are tolerated. 

The fullest use must be made of existing 
procedures to give manageable form to these 
trials. Our Federal Rules of Civil Procedure 
furnish the means by which uncontested, irrele- 
vant and spurious issues may be eliminated in 
advance of trial. Scatter-gun pleadings must 
be stripped to size. Once this is done, the 
evidence can readily be conformed to the pat- 
tern and, so far as may be, determined and 
scheduled before trial. A trial should no 
longer be an ordeal by wit, or, in Mr. Justice 
Frankfurter’s words, a “game of blind man’s 
buff.”7 Careful use of the pretrial conference 
can do much to make the trial itself a well 
ordered inquiry into the crucial issues. 

Judge Laws has recently given the bar an 
excellent account of the benefits of pretrial 
procedure.’ While already in frequent use, I 
suspect that this procedure should be used more 
often in antitrust and similarly complicated 
disputes. There can be little doubt of the 
necessity that some ground rules be prescribed 
in advance of trial. I think we can all share 
the feelings voiced by Judge Medina recently 
at pretrial in the Government’s antitrust action 
against the investment bankers, where he re- 
marked that “if we have just a few cases like 
this, * * * there is grave danger that the 
whole administration of justice will break 
down by the sheer weight of the machinery”; 
that the “huge mass” of depositions and docu- 
ments “is going to be so top-heavy that no 
judge under the sun can handle the case unless 
something is done gradually to whittle it 
down”; and “that some way has got to be found, 





6. Krulewitch v. United States, 336 U. S. 440, 445 
(1949). 

7. Johnson v. United States, 333 U.S. 46, 54 (1948). 

8. Pre-Trial Procedure—A modern Method of Im- 
proving Trials of Law Suits, 25 New York Univ. L. 
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some new techniques have got to be developed, 
or these antitrust cases will just swallow up 
the administration of justice.’”® 

And I am sure we can sympathize with Judge 
Wyzanski, who recently remarked in the Gov- 
ernment’s antitrust action against the United 
Shoe Machinery Corporation that “counsel 
cannot dump into the lap of the Court an 
undigested mass of documents comprising 
hundreds of thousands of pages and then ex- 
pect the Court to read all of them, even if they 
were all to some degree relevant and per- 
suasive”; that “the Court has obligations to 
other parties who have cases to be heard”; 
that “it is counsel’s duty and not the Court’s to 
read all the available exhibits and then to make 
a usable selection”; and that “one judge cannot 
read in a reasonable time exhibits which it 
has taken a multitude of counsel, dividing 
the work among themselves, years to collect, 
especially when it is transparent that not all 
of the lawyers taken together have read 
even a fraction of the thousands of patents 
and like exhibits.’ 


SOME CONSTRUCTIVE SUGGESTIONS 


What can be done? The answer concerns us 
all—bench, bar, legislatures and the public. I 


‘ do not presume in any way to make specific 


recommendations to gentlemen of your experi- 
ence. However, I think it not inappropriate to 
refer to an example or two of the manner in 
which the problem is being handled. 

In the pending United Shoe Machinery case, 
Judge Wyzanski at pretrial determined that 
the trial would not be commenced until each 
party was informed as to the evidence which 
would be relied upon by the other, and until 
the Government had filed with the court and 
with the defendant a detailed trial brief re- 
lating each piece of documentary evidence to 
the complaint’s allegations. At trial, dealing 
with the defendant’s objections—over 15,000 
in number—to the exhibits offered by the 
Government, Judge Wyzanski observed that 
although the parties were unable by stipulation 
to reduce the volume of exhibits, the court 
was persuaded that there was no need for 
“more than a fraction of the documents 
offered.” On the expressed ground that the 
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Government’s offer of proof was “unreason- 
ably cumulative and beyond the capacity of 
any court fully to study within a measurable 
time,” the court sustained the defendant’s ob- 
jections to every exhibit which was not either 
used in examining a witness, admitted in open 
court, or related by the Government’s trial 
brief to the complaint’s allegations. 

At the same time, Judge Wyzanski ordered 
Government counsel to file with him a list of 
not over 300 exhibits which the Government 
deemed “most deserved the Court’s closest at- 
tention.” This provision, he explained, was not 
a ruling upon the admissibility of documents, 
but was made solely for his convenience in de- 
ciding which documents to read first; and he 
also explained that, when he wrote that pro- 
vision, he had in mind “the excellent advice I 
have received from some of my superiors and 
colleagues in the Federal judicial system.” 

Again, in the United Shoe case, Judge Wy- 
zanski has ordered that counsel be prepared to 
state that each exhibit offered has been read 
in full and to make a contemporaneous show- 
ing of admissibility. 

I understand that some similar procedure is 
also being followed at the trial of the Govern- 
ment’s antitrust action against duPont and 
Imperial Chemical Industries,41 now pending 
before Judge Ryan in New York. There, counsel 
for the Government are undertaking to ex- 
plain to the judge the significance of each 
document offered in evidence. 

These instances are cited to illustrate the 
problems created by cases involving mass testi- 
mony. The practices of which the courts have 
complained are not limited to antitrust actions. 
Nor are they confined to counsel for one side 
or the other. The rulings apply with equal 
weight to all parties. 

The task of improving the administration of 
justice in these burdensome trials is not an 
easy one, in our society which so jealously 
guards the litigant’s rights to a full and fair 
hearing. The solution demands that the coop- 
eration of counsel, private as well as public, be 
given without reservation. 

The lawyer, after all, is an officer of the 
court. His basic obligation is to the court. His 
prime interest is in the proper administration 
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of justice. Mr. Justice Jackson has put the 
matter succinctly: “The law office indeed is the 
vestibule to the courts.”!2 It is to the lawyer 
that the courts must look, in the first instance, 
for the type of preparation that will result 
in simplified trials. Cooperation must begin 
there and continue through every step before 
and during the trial. If it is not forthcoming, 
our pretrial and other procedures may one day 
have to be buttressed by sterner sanctions 
which will insure the reduction of delays to a 
minimum and the abolition of obstructive prac- 
tices. These devices can no longer be tolerated 
as appropriate tools of the lawyer’s trade. 


OVERLAPPING ENFORCEMENT MACHINERY 


There are some related problems, largely of 
a remedial nature, which arise out of the 
duplicate and overlapping enforcement ma- 
chinery which our existing antitrust laws per- 
mit. While their solution may ultimately rest 
with the Congress, these problems are proper 
subjects for our consideration since, as matters 
now stand, they may promote inconsistencies in 
decision and add to the burden of the courts. 

The Sherman Act may be called the main- 
spring of our competitive system. It is firmly 
embedded in our institutions, so much so that 
no group of consequence has questioned its 
wisdom since its enactment in 1890. Its great 
source of strength is its adaptability to chang- 
ing conditions. For my part, I do not see how 
it can be regarded as anything less than the 
expression of the settled will of the people. 

A series of enactments has been grafted 
upon our original antitrust legislation. Some 
of them are exemptions which are frankly in- 
consistent with the philosophy of the Sherman 
Act as it has been construed by the courts. 
Others expand and particularize areas of anti- 
trust coverage, and in doing so provide their 
own remedial processes. We have seen in 
recent years how charges framed in the langu- 
age of one such act may also be regarded as a 
violation of another act, thus opening the door 
to duplicate judicial and administrative pro- 
ceedings of extreme length. The case against 
the cement industry is an example.'* Originally 
brought under the Federal Trade Commission 
Act, it took three years for a trial examiner 
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to hear the evidence and, altogether, it was 
before the Commission and in the courts for 
nearly ten years. The end is not yet. An action 
is still pending against the industry on closely 
related charges made by the Department of 
Justice under the Sherman Act."4. 

When there is real possibility of dual involve- 
ment of defendants, courts and administrative 
agencies in time-consuming investigations 
based upon substantially similar allegations, 
the potential for waste and inefficiency should 
receive our closest scrutiny. It is certainly 
worth considering whether or not a single 
effort would vindicate every purpose of the law. 


PREVENTIVE LAW IN BUSINESS 


It is important, of course, that we find im- 
proved procedural and remedial devices that 
will enable the courts to move from case to 
case in orderly and expeditious fashion. It is 
equally important that we lighten the load of 
the courts by avoiding litigation to the extent 
that it is practicable to do so. The lawyer can 
help. In fact, nothing is likely to accomplish 
so much in this direction as the conscientious 
practice of “preventive law,” which, to my 
mind, is the primary function of the legal ad- 
viser to business. The business lawyer has in 
fact become the ally of the country’s law en- 
forcement agencies. 

No responsible businessman has any desire 
to engage in practices which violate the law. 
Nor is legal risk-taking, calculated or other- 
wise, an attractive corporate policy. More and 
more, in recent years, management looks to the 
lawyer to help it in steering a course which 
will comply with the law in letter and in spirit. 
With increasing frequency, he is consulted, as 
he should always be consulted, while proposals 
are in their preliminary stages. It is necessary 
that he know every ramification of the pro- 
posal, that he see the factual picture in its en- 
tirety and in its complete relation to his client’s 
business. He cannot afford to rest his judg- 
ment on a narrow view of transactions con- 
sidered in isolation. He is aware that no legal 
garb can be tailored to cloak an illegal objective. 

While on the subject of preventive law, I 
should mention a useful avenue opened by the 
Department of Justice. Businessmen and their 
counsel are welcomed by Justice for discussion 
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of their problems. No immunity bath is prom- 
ised nor should it be expected. However, a 
frank discussion may lead to a satisfactory 
answer to the question under consideration. 
Often litigation is thereby avoided. Certainly 
the experience is enlightening to business and 
I hope to government as well. 

On the whole, the demands of preventive law 
have never been more exacting than they are 
today. This is especially so for the practitioner 
who has had to make the transition from the 
Twenties to the period of social upheaval that 
followed. He has had to readjust his thinking 
and his outlook to new and shifting conceptions 
of public policy. The mere study of court de- 
cisions has proved fruitless without earnest 
endeavor to discover the dominant dimension 
of the public interest. As Judge Wyzanski has 
recently said, the lawyer has become “more 
than a predicter of legal consequences”—“his 
duty to society as well as to his client involves 
many relevant social, economic, political and 
philosophical considerations.”15 


CHANGING LEGAL CONCEPTS 


The task of evaluating existing legal prece- 
dent is still an indispensable pursuit of the 
lawyer. The difficulties which it presents today 
are reflected in the decisions themselves, in 
legislative debates, and in voluminous litera- 
ture. There have been sharp divisions among 
the judges, just as there have been sharp divi- 
sions among other groups. Landmark decisions, 
relied upon for years, have fallen by the way. 
A case or a group of cases may contain the 
first imprints of a new doctrine that only years 
of litigation can round out and develop. By the 
same token, a series of cases may chip away at 
a body of once settled doctrine, leaving only 
uncertain clues as to the ultimate extent of the 
inroads. Still, the lawyer must make decisions, 
often in matters which will commit his client 
over long periods of time. He must think ahead 
and he must make due allowance for the fact 
that social trends may not receive judicial or 
legislative recognition until long after their 
appearance. 

All of us realize that changes are necessary 
and that it takes time to stabilize and clarify 
patterns of law which evolve during periods of 
social flux. These are necessary concomitants 
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of our day and age. We also are aware that 
courts usually change rules of law at the in- 
stance of one of the litigants, and that business 
as well as other interests may seek change. We 
do need, however, to kep the problem constantly 
before us, to weigh every suggestion of change 
with the utmost care, and when vital changes 
appear inescapable, to give the clearest possible 
indications of their nature and scope. 

No one can say how far the trend of these 
times will take us. We may be only in mid- 
passage. We have already seen a considerable 
readjustment of property rights. Courts are 
making it clear that even the so-called personal 
freedoms are not to be perverted to the pur- 
poses of their own destruction or to the uses 
of an alien intruder in the house of democracy. 
This is as it should be. But recently conducted 
trials warn us that we must be on guard 
against explosive incidents which, for all prac- 
tical purposes, may be treated as the expression 
of a conscious attempt to undermine the confi- 
dence of the people in their courts. The firm- 
ness and the resolution of a Judge Medina are 
required to nullify all such attempts. 

We must keep the whole process of change 
under continuous review and appraisal. We 
cannot afford to permit any system—even one 
of our own devising—to blot out the very forces 
of individual] liberty and individual enterprise 
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which are the unique badge of our national 
life. It will not do to yield to every temptation 
to seek this or that goal through the deceptively 
simple remedy of more and more state control 
of our economy. We must have a sense of the 
past as well as of the future and we must 
moderate our conduct to achieve a balance that 
will preserve the best of our traditions. 

Judge Learned Hand has given eloquent ex- 
pression to this thought. What is needed is the 
“spirit of moderation * * * which does not press 
a partisan advantage to its bitter end, which 
can understand and will respect the other side, 
which feels a unity between all citizens, * * * 
which recognizes their common fate and their 
common aspiration—in a word, which has faith 
in the sacredness of the individual.’’¢ 

There is no higher challenge. It touches no 
group more directly than the judiciary and the 
legal profession. The people as a whole see 
the processes of judicial administration at close 
range in thousands of local courts. I think it 
is fair to say that they look upon the courts 
as the keystone of our governmental edifice— 
the fortress of their basic liberties. 

We must do all we can to preserve the people’s 
faith. 
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If you ask me what is the prime requisite of the ideal judge, I must tell you 
that it is faith. If you ask me, faith in what, I must tell you faith in the natural 
law principles upon which our freedom depends, faith in the rights of man, 
faith in the constitution which declares and in the constitutional way of life 
which protects them, faith in law as liberator, faith in the justice of the general 
will, faith in the American way of life, faith, in short, in the principles and 
practices which in Madison’s immortal phrase “enable the government to control 
the governed, yet also oblige it to control itself.”—Joseph C. Hutcheson, Jr. 


Public sentiment is everything. With public sentiment nothing can fail. 
Without it, nothing can succeed. Consequently, he who moulds public sentiment 
goes deeper than he who enacts statutes or pronounces decisions. He makes 
statutes and decisions possible or impossible to execute.—Abraham Lincoln. 


ee @ ee 


When a man assumes a public trust, he should consider himself as public 
property.—Thomas Jefferson 
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Progress In Judicial Administration 


By RICHARD HARTSHORNE 


HE functioning of our courts has long 

lagged behind the life of our people. As 
the chief justice of the highest court of a west- 
ern state writes, it is “a trait of our profession 
to get in a groove and stay there.” 

Due to the advent of the automobile, the tele- 
phone, the radio, the moving picture, television, 
electronics, atomic energy, and many other im- 
provements too numerous to mention, the life 
of our people is today far different from that 
led by our grandfathers. But our courts, es- 
tablished to regulate the life of our people, 
have in large part maintained the procedures 
and practices of our forefathers. While justice 
should be swift, sure, and readily available to 
all, the public frequently criticizes the judicial 
process as inefficient, slow, cumbersome and ex- 
pensive. To such an extent is this true, that 
businessmen and our citizens generally go to 
the courts only as a last resort. Since “the 
law is made for man, and not man for the law” 
this is certainly regrettable from the stand- 
point of the citizens, let alone that of the 
practitioner, who must live from the law. 

But for the law to lag is both historic and 
natural. As far back as the times of King Athel- 
stan and King Edward the Confessor of Eng- 
land, the crown exhorted “that the peace be 
kept better than has been wont.” Furthermore, 
since laws are rules framed to conform to pub- 
lic opinion, and it takes time for public opinion 
to form and become definite, by the time a rule 
of law has been framed a change of conditions 
may well have taken place. Moreover, this lag 
in the law is due to the real need for stability 
and certainty in the law, to the end that the 
individual, whose standards of conduct it is, 
may know in advance how to guide his conduct 
thereby. 
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On the other hand, there is an equal need for 
harmony in the law with current concepts of 
fair play. We thus view with amusement the 
legal principles which governed our ancestors 
—wergild, deodands, attainder of the blood, 
trial by ordeal, and capital punishment for 
minor crimes. But, just as the lawgivers of 
those days were smugly confident that their 
rules of justice were eternal, so we can be 
equally sure that in the future others will smile 
at our legal principles. 

Half a century ago a careful legal student 
called the New Jersey court system, which pre- 
ceded the New Jersey 1947 Constitution, “the 
most antiquated and intricate that exists in any 
considerable community of English speaking 
people.” The primary defect of this New Jersey 
system was the complete separation of its courts 
of law and equity, under which a court of law 
had no power to consider equitable issues or 
administer equitable relief, and vice versa, ex- 
cept in an ancillary way. Since controversies 
between individuals arise with little regard to 
whether they fall into one or the other of these 
technical watertight compartments, the result 
was a host of situations in which citizens were 
forced to resort to several courts before their 
controversy could be fully adjudicated. In one 
case,—to collect $2,500 on an insurance policy— 
the litigants had to go through nine trials and 
appeals, lasting eight years, to settle the ques- 
tion. In another our citizens were compelled to 
go through five separate hearings in various 
courts, and at the end of these hearings found 
themselves back exactly where they were when 
they started. And, of course, New Jersey did 
not stand alone among its sister states as an 
example of the law’s delay. 


JUSTICE DELAYED Is JUSTICE DENIED 


L gen the inefficiencies in our court system, 
above alluded to, amount substantially to 
a denial of justice to our citizens is clear. That 
it is high time that something should be done 
to remedy this situation is made even more 
clear, when we realize the fact that a single 
state court system is indeed “Big Business.” 
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For the Courts of Maryland alone not only dis- 
pense justice each year literally by the mil- 
lions of dollars, but constantly adjudicate the 
lives and liberties of thousands of its citizens. 
Consider the mere business detail involved in 
providing the thousands of court clerks, court 
attendants, court stenographers, and probation 
officers; the work involved in arranging the 
judges’ quarters and the courts themselves, 
their books, the printing of legal forms, and 
the multitude of other items involved in this 
daily administration of justice. When all this 
in one state is multiplied by 48, and the Fed- 
eral court system is added thereto, we immedi- 
ately see the need of making efficient this “Big 
Business” of the administration of justice. 
Again, while on the official side, much has 
been done to improve American governmental 
processes in both the executive and legislative 
spheres by such organizations as the Council of 
State Governments, with its affiliated Commis- 
sions on Interstate Cooperation in each of the 
48 states, and by the National Conference of 
Commissioners on Uniform State Laws, little 
official action has been taken till relatively re- 
cently to improve the judicial processes, par- 
ticularly in their administration. This is doubly 
unfortunate. For the judiciary has been termed 
by Chief Justice Vanderbilt of the New Jersey 
Supreme Court “the weakest branch of the gov- 
ernment * * * it carries neither the sword nor 
the purse * * * the measure of the efficiency of 
the judiciary is by authority of reason, rather 
than by reason of its authority.” On the other 
hand there were certain civic groups, such as 
the American Law Institute, the American Bar 
Association, with its Section of Judical Admin- 
istration, the American Judicature Society, and 
the National Conference of Judicial Councils, 
which took steps in this direction. These activi- 
ties largely started in 1906 as a result of an 
address by the then youthful, now internation- 
ally known, Roscoe Pound on “The Causes of 
Popular Dissatisfaction With the Administra- 
tion of Justice,” which jarred the leading mem- 
bers of the American Bar Association from 
their erstwhile complacency. The movement to 
improve our administration of justice to meet 
this popular dissatisfaction was given new im- 
petus in 1938, during the Presidency of the 
American Bar Association of Arthur T. Van- 
derbilt, in the program of its Section of Judi- 
cial Administration, formulated by him and 
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Chief Judge John J. Parker, of the United 
States Court of Appeals, then Chairman of the 
Section. Since then, this practical program to 
improve the judicial process has been vigor- 
ously promoted throughout the United States, 
with committees representative of the American 
Bar Association, existing in each one of the 48 
states. This program of the American Bar 
Association to make judicial administration ef- 
ficient consists in general of: 

1. The integration of the judiciary, includ- 
ing the establishment of an administrative of- 
ficer for each state judicial system. 

2. The delegation of the rule-making power 
to each state court of highest jurisdiction, with 
consequent improvement of pleading, trial prac- 
tice, and appellate procedure, maintained cur- 
rent by judicial conferences and judicial coun- 
cils. 

3. The improvement of methods of selection 
of judges. 

4. The promotion of the use of pre-trial con- 
ferences. 

5. The improvement of the jury system and 
the methods of selection of jurors. 

6. The simplification of the law of evidence. 

7. The improvement of administrative tri- 
bunals and the practice before them. 

8. The improvement of traffic courts and 
other courts of limited jurisdiction. 

Just off the press is the volume Minimum 
Standards of Judicial Administration, edited 
by Chief Justice Vanderbilt, which, with its 
enlightening maps, constitutes an accurate, 
complete, and yet graphic survey of the extent 
to which the standards of the American Bar 
Association for improving the administration 
of justice have been accepted throughout the 
country. 


MARYLAND STANDS OUT 


T Is indeed heartening to note in how many 
respects Maryland stands in the vanguard 

of progress in judicial administration through- 
out the country. Even earlier than New Jer- 
sey, it amended its state constitution to provide 
that the chief judge of its Court of Appeals 
should be the administrative head of its judicial 
system, with power to transfer judges, and to 
require reports as to the judicial work and 
business of each of the judges and their re- 
spective courts. Thereby, and by its relatively 
simple court system and easy transfer of cases 
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from one court to another, it essentially estab- 
lished the basis for an integration of its judi- 
ciary, the first major recommendation of the 
American Bar Association. 

As to another recommended standard of the 
American Bar Association, that on judicial se- 
lection, the Maryland plan resembles in part 
the standards suggested by the Association. 
For you have the “sitting judge plan,” one of 
the major points of the Association’s recom- 
mendation, whereby a sitting judge runs on his 
record, though, contrary to the Association’s 
plan he does run against another candidate. 
But by the active participation of your bar 
associations in nominations of new candidates, 
and the legalization of this bar action by a rela- 
tively recent decision of your Court of Appeals, 
you approximate the other recommendation of 
the Association that such nominations come 
from a non-partisan and skilled commission. 

Maryland’s third claim to leadership in judi- 
cial administration lies in the rule-making 
power vested in your Court of Appeals by your 
Constitution. The recent revision of the rules 
for all your courts, civil and criminal, just is- 
sued by your court of Appeals, is notable, tak- 
ing effect as to civil courts last June, and as 
to the criminal courts this very month. The 
importance of the existence and the exercise 
of this power cannot be overemphasized. Thus, 
not only do those who know most about the 
courts, actually control the courts, but this 
control is only exercised after careful study 
by both the bench and the bar. It is interest- 
ing, but not surprising, to note how strikingly 
similar are many of the Maryland rules and 
the New Jersey rules. 


NEW JERSEY RULES IN OPERATION 


INCE the Maryland rules are so similar to 

the New Jersey Rules, yet the New Jersey 
rules have been in effect somewhat longer, per- 
haps it might be helpful to give you a bird’s- 
eye-view of our experience with these new rules. 
In the first place, since, as the Chief Justice 
above alluded to said “It is a trait of our pro- 
fession to get in a groove and stay there,” there 
was originally very substantial opposition in 
New Jersey, on the part of both the bench and 
the bar, to the change from the old system to 
the new. This expressed itself first in objec- 
tions to the change in the Constitution itself, 
from the old system “antiquated and intricate” 
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as it was, to the new system under which our 
courts are now fully integrated, with ample 
administrative powers in our highest court. 
But the citizens of the State as a whole, for 
whom after all the courts exist, swept these ob- 
jections aside by an overwhelming majority 
vote. Thereafter a careful study ensued of 
court rules throughout the entire country, by 
representative members of both the bench and 
the bar. When, as a result of this study, the 
tentative rules were first promulgated, there 
then ensued further opposition, together with 
a deluge of suggestions for changes in these 
tentative rules. The New Jersey Supreme Court 
thereupon gave careful attention to the entire 
situation, including the many changes sug- 
gested, and in due course promulgated the rules. 
Even so, while the bench and the bar naturally 
bowed to the rules, there were many prophesies 
of impracticability and failure. 

But what has been the result? In the first 
place, the members of the bench have been es- 
sentially the same under the new regime as 
under the old, with a slightly less number of 
judges under the new regime in fact. Despite 
this, on the trial side, in the Law Division, 
the same judges in the same period of time 
disposed, under the new regime, of over 75% 
more cases than they had been able to do un- 
der the old regime. In the Chancery or Equity 
Trial Division, the average judge, under the 
new regime heard more than twice as many 
cases as he had under the old. Finally, on the 
Appellate Side, with a slightly smaller number 
of judges, not only more than half again as 
many cases were disposed of last year as had 
been previously, but these cases were decided 
in one-quarter the time required by the old 
system. 

Of course, the judges have been more “on 
their toes” under the new regime than under 
the old, both in unceasing conduct of their 
calendars and in “homework.” But I doubt 
much if any believe this alone can explain such 
a startling improvement. 

Typical of the reaction of the New Jersey 
bar to the above changed situation in our state 
is the following: During the recent course of 
lectures given by certain members of the bar, 
under the auspices of the bar associations, to 
the bar generally, as to practice under the new 
rules, a lecturer on equity arose and said that 
he had a confession to make. He added that 
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it had been well-known that he had been op- 
posed to the new system, but that now, after 
active experience under the new system for 
more than a year, he was frank to say that he 
would never willingly return to the old system. 

Much of the credit for this improvement 
must go to the office of the Administrator of 
the State Courts, who gathers the current facts 
as to the functioning of the state court sys- 
tem, both as to personnel and technique. To 
him all the courts report. From these reports 
his compiled reports are issued, all under the 
supervision of the Chief Justice. Therefrom 
it is immediately apparent which judges are 
carrying unusually heavy lists, so that aid can 
be speedily given them by temporary assign- 
ment of those whose lists are relatively light. 
Further, the actual working out of the new 
rules can be quickly ascertained so that they 
may be revised when necessary, as has in fact 
been freely done by the New Jersey Supreme 
Court. Furthermore, the Administrator re- 
lieves the judges themselves of the immense 
amount of non-judicial and administrative work 
involved in running these hundreds of courts, 
probation officers, court clerks, and court ste- 
nographers. This is a real boon to the judges, 
particularly when it is realized that the 577 
New Jersey judges during the past year dis- 
posed of more than 45,000 civil cases, and that 
the criminal courts of limited jurisdiction, quite 
regardless of the work of the criminal courts 
of general jurisdiction, disposed of more than 
216,000 such cases. Bear in mind that, since 
the Administrator is appointed by, and acts 
under the direct supervision of, the Chief Jus- 
tice, it is the courts themselves which conduct 
their own administration, but relieved of all its 
troublesome details. Perhaps you may be glad 
to know that only last September the National 
Conference of Commissioners on Uniform State 
Laws, on which Maryland has long been repre- 
sented, adopted for enactment throughout the 
states a new model act for the appointment of 
state court administrators. 

Of course, no one claims the New Jersey sys- 
tem is yet perfect. Nothing human ever can be. 
This the New Jersey Supreme Court has fully 
realized, and demonstrated by promulgating 
after its recent judicial conference, which in- 
cluded members of the bar, a considerable num- 
ber of amendments of the rules. And, natur- 
ally, there are many administrative details to 
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be smoothed out. On the whole, however, I 
think I can properly say for both the bench 
and the bar of New Jersey, that we congratu- 
late Maryland on having adopted its similar 
new rules, which we are sure it will find of the 
greatest value. 


A FEW SPECIFIC ITEMS 


ERHAPS it might now be of interest if we 
turn to certain dissimilarities in the Mary- 
land and New Jersey systems. 

(1) The Charge to the Jury. 

It may come as a surprise to some in Mary- 
land to know that in the bulk of the states of 
the Union, as well as in the Federal courts 
and in England, it is the invariable practice 
for the charge of the court to be the last words 
the jurors hear, before they retire to reach 
their verdict. On the other hand, in Maryland 
it has been optional with the trial judge, and 
is so continued under the new rules, as to 
whether the charge shall precede or succeed the 
summation of counsel, though it should be 
noted that the Maryland Court of Appeals (in 
Vogel v. State, 163 Md. 267) has expressed its 
preference that the charge follow the summa- 
tions. To an outsider it would seem that this 
Maryland question as to the timing of the 
charge might well have been influenced by the 
legal effect of the charge on the jury in Mary- 
land, which differs so radically from that which 
it has in all the rest of the states of the Union, 
save only Indiana. For in Indiana and Mary- 
land only, out of all the states of the Union, 
is the jury free in criminal cases to disregard 
completely the charge of the court on questions 
of law. However, it is gratifying to note that 
Maryland is not so completely out of step with 
the rest of the states of the Union, as the above 
would indicate, for the Maryland Court of Ap- 
peals has already said (Slansky v. Maryland— 
Md. —) that this principle of the power of the 
jury seems “anachronistic.” But since the 
charge lacks the full legal effect in Maryland 
which it has elsewhere, it is quite possible there 
has been less urgency in Maryland than else- 
where, to have the charge the last words the 
jury hear before they retire to bring in their 
verdict. Even so, the Maryland bench and bar 
would doubtless prefer to have their verdicts 
the result of a calm, impartial, consideration 
of the case by the jury than the result of such 
consideration in a controversial and partisan 








16 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


mood. Consequently, since, other things being 
equal, it is the last words to any man which 
have the greatest effect on him, it would seem 
that these last words to the jurymen should not 
be the partisan and inflammatory arguments of 
counsel, but the clear, concise, unemotional, and 
unbiased, charge of the court. For the further 
consideration of these two points of view, refer- 
ence might be had to the August and October 
1949 issues of the JOURNAL OF THE AMERICAN 
JUDICATURE SOCIETY, where both sides are pre- 
sented. In this regard, the new Maryland rules 
would seem further to be commended in their 
recommendation that the charge contain appro- 
priate summations of, and reference to, the evi- 
dence, always, of course, instructing the jury 
that they are to determine for themselves the 
weight of the evidence and the credit to be 
given to the witnesses. This is in exact accord 
with the American Bar Association standards, 
and the general practice throughout the United 
States. 

(2) Pre-trial conferences. 

These, it is understood, have been suggested 
in Maryland, but have not been adopted, at least 
generally. Previous to the new regime they 
were unknown in the New Jersey courts, 
though they have been in use in practically half 
the state systems, and almost all of the Federal 
courts, for many years. Their use in New Jer- 
sey is the one major difference in the trial of 
cases under the new regime, as compared with 
the old. Hence, the fact that the same number 
of trial judges have disposed of one and three- 
quarter times as many cases under the new 
regime as under the old, would seem to speak 
well for pre-trial. 

These conferences are held by the judge with 
counsel prior to the trial of a case. Their pur- 
pose is (1) to simplify the issues; (2) to obtain 
admissions and stipulations in order to avoid 
unnecessary proof; (3) to discuss limitation of 
the number of expert witnesses; (4) to explore 
the possibility of compromise, adjustment, and 
settlement. The basic reason for pre-trial is 
that “No longer is a court to be used as a 
stadium for the conduct of a game” * * * but 
“a forum for the final determination of the ul- 
timate truth” (Schwartz v. Public Service, 64 
A. 2d 477). This system is in use in most 
federal courts and in the courts of some nine- 
teen states. While settlement is a by-product 
rather than the primary objective, as a matter 
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of experience, many more cases are now settled 
in New Jersey before trial than previously, 
since counsel have been brought together for 
a definite consideration of the issues and the 
facts at a pre-trial conference. At the conclu- 
sion of the conference the judge dictates his 
order, summarizing the issues to be tried, the 
stipulations and admissions made, and other 
relevant matters. This order controls the sub- 
sequent proceedings, unless modified to prevent 
manifest injustice. Since “justice delayed is 
justice denied,” pre-trial, with its speedier dis- 
position of cases, is indeed a boon to the liti- 
gant. If a boon to the litigant, who is, there- 
fore, more apt to resort to the law, it is con- 
sequently a boon to the legal profession, which 
prospers only insofar as litigants go to law. 
Moreover, since lawyers ordinarily are paid 
only at the conclusion of a case, and pre-trial 
speeds the disposition of cases, it obviously 
speeds payments to lawyers. 

Of course, no human contrivance if improp- 
erly handled, will deliver the goods. Since few 
of either the bench or the bar in New Jersey 
originally knew much about pre-trial, there 
was some difficulty with it at first. However, 
this is now rapidly being eliminated, and on 
the whole, both the bench and the bar of New 
Jersey consider pre-trial, at both law and 
equity, a very valuable and practical adjunct. 

(3) Judgment Non Obstante Veredicto. 

Now that we have considered certain matters 
on which Maryland practice might perchance 
be helped by considering the practice in New 
Jersey and elsewhere, may we turn the tables 
and consider a matter of Maryland practice 
which might be extremely helpful if adopted in 
New Jersey. I refer to judgment non obstante 
veredicto. This practice, so well and so favor- 
ably known, not only in Maryland, but generally 
throughout the United States, is still unable to 
find acceptance in New Jersey. While the New 
Jersey rules permit the appellate court to enter 
judgment, despite the verdict, if the record war- 
rants it, for some reason the rules have not per- 
mitted the trial judge to do the same thing. Of 
course, this simply results in perpetuating any 
trial error, to the cost of the litigant, let alone 
the courts themselves. Bearing in mind that 
these difficult cases, which call for this remedy, 
always arise before trial courts first, it would 
certainly seem wise to give the trial judge an 
adequate opportunity to consider the difficult 
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points involved, in order to decide them cor- 
rectly, without wasting the time and money of 
all concerned by a subsequent appeal. Moreover, 
the trial judge, in the haste of trial, does not 
have adequate time for such consideration till 
after the trial has occurred. To refuse to give 
this opportunity to the trial judge to do justice, 
and to delay justice by giving it only to the 
appellate courts, is to deny justice—“Justice 
delayed is justice denied.” New Jersey should, 
here, take a leaf from Maryland practice, and 
that of the rest of the country generally. 


JUDICIAL CONFERENCES IMPORTANT 


ACK of time and space combine to prevent 
further discussion of the many other rec- 
ommendations for the improvement of court 
administration recommended by the Judicial 
Section of the American Bar Association. But 
now that we have noted what real progress both 
Maryland and New Jersey have made in their 
judicial administration to meet the minimum 
standards as set by the American Bar Associa- 
tion, and particularly through its Section of 
Judicial Administration, composed primarily 
of judges, both federal and state, from through- 


PROGRESS IN JUDICIAL ADMINISTRATION 17 


out the entire country, we should further note 
how helpful such conferences as the present are, 
to keep these standards current with the best 
professional thought. 

This was indeed the primary reason for the 
formation of the Conference of Chief Justices, 
initiated by the Section of Judicial Administra- 
tion, which held its first meeting at St. Louis 
last fall. Not only will this conference be of 
the greatest value to all the states in pooling 
their information on state judicial problems 
and procedures, so that each state court system 
can select the best for its own use, but the 
Conference will further prove important in 
handling interstate and federal-state problems 
in the judicial sphere. The latter will, of course, 
be much simplified by the existence of the Ju- 
dicial Conference of the United States, which 
has for a long time been of such value to the 
entire federal judicial system. 

In conclusion I trust this portion of your 
conference marks but a single one of many fu- 
ture steps which will be taken jointly by both 
the Maryland and New Jersey courts, in func- 
tioning ever better for the welfare of our citi- 
zens generally. 








————__-20e@ 


The greatest need of our age and for us individually as lawyers, I have no 
hesitancy in saying, is for us to recapture the conviction that controlled the 
action of men in earlier crises in society and in the law, that the actions of in- 
dividual men can be made to count and that we do have within us the power to 
work out solutions of social problems by dint of reason and resolution.—Arthur 
T. Vanderbilt 


The failure of a judge to perform promptly the duties of his position, unless 
he is prevented from doing so by substantial illness or by other circumstances 
over which he has no control, is one of the most grave breaches of that fidelity 
which every official owes to the sovereignty he is chosen to serve.—Common- 
wealth ex rek Duff v. Keenan, 347 Pa. 574 (1943) 


While judges in a large degree are necessarily a law unto themselves, and, 
therefore left to their own judgment and discretion, no other class of men have 
been so instrumental in establishing a uniform and enlightened interpretation 
of the laws; none other have proven so steadfast in defense of liberty and free 
institutions—M. K. Harris 
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Modernizing Kentucky Justice 


By WATSON CLAY 


B jgesttc is a rather elusive concept. It is 
something we continually reach for, but 
often fail to attain. Justinian defined it as “the 
constant desire and effort to render to every 
man his due.” It is as old as the hills—yet as 
new as tomorrow. It is easily lost if we neglect 
the continual improvement of the processes by 
which it is achieved. 

Our legislatures, both federal and state, at- 
tempt periodically to modernize the framework 
of justice by adapting the structure to present 
day needs, and by striking new balances be- 
tween the conflicting rights of individuals and 
groups of individuals. I suppose we might say 
that Kentucky is about as modern as any other 
state insofar as our substantive laws are kept 
abreast of the times. 

However, the constant changing of our stat- 
utes does not necessarily mean that real, honest- 
to-goodness, barnyard justice has kept pace 
with the growing needs of our citizens. The 
cutting edge of justice is found in our courts 
and the methods by which legal rights are ad- 
ministered and secured. Clumsy methods of 
administration and archaic rules of procedure 
may as effectively retard justice as the lack of 
substantive laws adapted to the changing needs 
of our society. It is for this reason that the 
legal profession particularly should be ever alert 
to the opportunity of improving what Judge 
Parker has called the “machinery of justice.” 

I am most happy to report that we in Ken- 
tucky are awakening to our responsibilities for 
the improvement of the administration of jus- 
tice. With the cooperation of the General As- 
sembly at its last session, the groundwork was 
laid for far-reaching improvements in our judi- 
cial system, which in the last analysis holds the 
golden key to the protection of human rights. 

I will mention first the effective reorganiza- 
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tion of the Judicial Council. It was originally 
organized as a working body of all the circuit 
judges and judges of the Court of Appeals, 
whose duty was to consider problems of judicial 
administration and make recommendations to 
the legislature. While it performed important 
functions and brought about the enactment of 
several needed pieces of legislation, it was too 
unwieldy a body to perform the detailed work 
which is required. For this reason the Council — 
has been completely reorganized under Senate 
Bill 270. 7 

The new Judicial Council has been reduced 
to a membership of 11 men: a representative of 
the Court of Appeals, four circuit judges, a 
circuit court clerk, three members of the state 
bar association, and the chairmen of the judici- 
ary committees of the House and Senate. This 
Council is authorized to employ a permanent 
secretary and to maintain an office in Frank- 
fort. It will carry on a continuous survey and 
study of the organization, operation, condition 
of business, and practice and procedure of the 
state judicial system. It may hold public hear- 
ings, devise means of simplifying procedure 
and expediting the transaction of court busi- 
ness. It must report biennially to the General 
Assembly, and will be called upon to make 
recommendations. 

The potential of this new Judicial Council 
is enormous, and the result of its work should 
be reflected in the more efficient handling of 
cases in the courts, expediting judicial busi- 
ness, and securing to the litigant his right to 
justice without denial or delay. 


NOTHER step in modernizing Kentucky 

justice, and perhaps more important than 
the creation of the Judicial Council, is the law 
enacted at the last session of the legislature 
providing for the revision of our Civil Code of 
Procedure. 

Arthur T. Vanderbilt has recently said: “One 
of the strangest phenomena in the law is the 
general indifference of the legal profession to 
the technicalities, the anachronisms, and the 
delays in our procedural law.” To those in- 
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terested in modernizing this very real and es- 
sential element of justice, it has been a hard- 
fought battle against inertia, ignorance and 
misguided self-interest. Lawyers have been 
positively stupid in failing to realize that many 
forms of ancient Anglo-Saxon contentious pro- 
cedure have, in the eyes of the general public, 
brought their courts and themselves into dis- 
repute. As Homer Cummings recently said: 
“Justice, in any real sense, was in danger of 
being strangied in its own halls.” It is gratify- 
ing to realize that the bench and the bar of 
Kentucky are taking a forward step to loosen 
the rope. 

Senate Bill 79 provides for a Civil Code Com- 
mittee, composed of seven members, which shall 
undertake the simplification, clarification and 
revision of our Civil Code of Practice. The 
Statute Revision Commission is authorized to 
furnish facilities and editorial assistance to 
this committee. The work will be commenced 
shortly after the law becomes effective next 
month. 

The bill provides that at the next regular 
session of the General Assembly this Commit- 
tee shall present its recommendations for a 
complete and revised code of civil practice and 
procedure. In connection with this -forward- 
looking step, tribute must be paid to the past 
and present presidents of the Kentucky State 
Bar Association, Mr. Joseph D. Harkins and 
Mr. Marcus Redwine. For the actual work in 
carrying this legislation through the General 
Assembly, acknowledgment must be made to 
Judge James W. Cammack, Senator Clay Shack- 
elford of Richmond, and Senator Louis Cox of 
Frankfort. 


HE precise type of revision is a matter 

about which there will undoubtedly be some 
controversy. Some lawyers and judges will be 
very slow to approve any substantial change in 
our procedural rules. However, it seems to me 
that what has been proposed is not revolution- 
ary, and does not involve the adoption of some 
foreign ideology. Our Code is a hundred years 
old, and it has a great many very fine fea- 
tures. On the other hand, like an apple tree 
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which has been standing that long, it is in need 
of expert pruning. Much in the Code is super- 
fluous and should be stricken. Many provisions 
in the Code should properly be in the statute 
book, and the converse is true. 

The Federal Rules of Civil Procedure offer an 
excellent pattern which could be utilized in de- 
termining what are necessary and proper provi- 
sions in an effective, modern, workable code. 
At least I believe the Federal Rules point up 
certain deficiencies in our procedure which 
should be corrected. Not having time to dis- 
cuss these in detail, I will simply call them to 
your attention: 

1. A copy of the petition should be 
served with the summons. (Rule 4) 

2. It should not be necessary to allege 
the capacity of the party to sue. (Rule 9) 

3. Provision should be made for a pre- 
trial hearing. (Rule 16) 

4. Setting a case for trial should be 
deemed to overrule all motions pending. 
(Rule 16A, Arizona Rules) 

5. Formal exceptions to rulings or or- 
ders of the court should not be required. 
(Rule 46) 

6. Provisions should be made for sum- 
mary judgment on the pleadings. (Rule 56) 

7. On appeal no bill of exceptions should 
be required. (Rule 75) 

The above suggestions, whether adopted or 
not, I believe should be considered by the Com- 
mittee, and I am sure the Committee will be 
glad to consider any suggestions made by any 
one of you regarding particular sections of the 
Code which you think should be deleted, or mod- 
ified, or amended. 

All members of the bench and bar, and the 
public as well, can take a very active part in 
the work of the new Judicial Council and the 
new Civil Code Committee. The groundwork 
has been laid. The challenge is presented. Two 
powerful organizations have been created for 
the purpose of modernizing Kentucky justice. 
I trust that in the months and years to come 
we may proudly and truthfully say that this 
state, above all others, ranks first in the secur- 
ing and preservation of the citizens’ rights. 








20 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[ VoL. 34 


A New Plan for Recall of Judges 


By ARTHUR C. SCHREIBER 


HE problem of procuring and maintaining 
. competent and qualified judiciary is a 
very difficult one. As far as is known the sys- 
tem suggested here is new and untried. While 
it is not a method of recall as the term is usu- 


ally understood, the procedure resembles that 
of the recall. 


THE SUGGESTED NEW PLAN 


The plan is to have the lawyers vote at stated 
times on the qualifications of the judges before 
whom they practice. This plan is to supplement, 
not supplant the present methods of choosing 
judges, and can be framed to fit in with 
whatever system is in vogue. For convenience 
of treatment in this article, it is assumed that 
the judges are popularly elected for a term of 
six years and that they may be reelected to 
succeed themselves. 

The law is a highly technical subject, and 
only those learned in the law, that is lawyers, 
have sufficient background to appraise the 
qualifications of one engaged in the field. But 
learning alone is not sufficient to pass on a 
judge’s qualifications; one must know how the 
man conducts himself on the bench, and the 
lawyers practicing before a court have the op- 
portunity to make this observation. Further, 
the lawyer actively practicing before the court 
is vitally interested in having a qualified and 
competent man pass on the cases that he has 
painstakingly prepared, and on which his repu- 
tation and bread and butter depend. The man 
on the street has neither the learning, the op- 
portunity to gain a knowledge of a judge, nor 
the interest to vote intelligently and honestly 
on such a matter. Lawyers not practicing be- 
fore the court, while possessing the requisite 
learning, might not be sufficiently informed on 
the judge to pass on his ability; further, since 
they do not practice before him, their interest 
in the outcome is not so vital, and they might 
incline to cast their ballots along social or 
political lines. The group of lawyers practicing 
before the judge whose qualifications are in 
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question is the only constituency fitted to pass 
on his competency by virtue of: (1) being 
learned in the law, (2) having a firsthand 
knowledge of the judge under consideration, 
and (3) having a substantial interest in the 
outcome to insure an honest and sincere de- 
cision in accordance with the true opinion of 
the voter. ' 


ELIGIBLE VOTERS 


The lawyers eligible to participate in the re- 
call of any judge can easily be ascertained by 
the clerk of the court, who can simply examine 
his docket and compile a roster of all attorneys 
of record with cases assigned to the judge in 
question. All attorneys of record should be 
permitted to vote, though it can be argued that 
those who have their first case pending and 
have never appeared before the court would 
not have the required acquaintance. They are 
qualified, however, from the viewpoint of learn- 
ing and interest, and their interest would un- 
doubtedly spur them on to gain a knowledge 
of the judge to enable them to cast their ballots 
intelligently. The number of lawyers in this 
category would in all likelihood be very small. 
Each eligible lawyer would have only one vote 
no matter how many cases he might have before 
the court, since a rule otherwise would en- 
courage a judge to hold with the lawyers hav- 
ing the most cases in his court. 

The customary method of invoking a recall is 
by petition signed by a designated percentage 
of those eligible to vote. It is self-evident that 
a petition to have a balloting to recall a judge 
circulated among lawyers, who practice before 
the judge, would not get many signers, except 
in those rare cases where he is universally and 
heatedly disliked. In the event the judge was 
not recalled the lawyers who had signed the 
petition might fear or suspect recrimination, 
and as a result one could never get sufficient 
signers. Only the open enemies of the judge 
would sign, for their relations are already rup- 
tured and they would have nothing to lose. 
Hence, it would appear best to have the ballot- 
ing at stated times. 
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FREQUENCY OF RECALL 


It is, of course, conceivable that judges might 
be required to submit to a recall election as 
often as once a year, but such frequent ballot- 
ing would seem to be unnecessary to assure a 
competent judiciary, and might prove burden- 
some. Placing unwarranted hardships on 
judges would discourage the better class of 
counsel from aspiring to the position. A judge 
elected to the bench for his first term should 
undergo a recall election at the end of his first 
year of service, for if he is not qualified for 
the office, allowing him to serve an extended 
period before removal is not in the best inter- 
ests of the public. If a judge runs for re-elec- 
tion, he should undergo a recall in ample time 
to save campaign expenses if defeated. 

If defeated in the recall, the judge should be 
refused the privilege of holding his post and 
of running for re-election. It does not seem 
necessary, however, to deny him the privilege 
of ever running again, for judges like others 
should be given encouragement to reform. Once 
a man has lost possession of an office, he has 
lost its prestige, his political power is gone, the 
politicians lose interest in him and turn to the 
new incumbent. It is difficult for one turned 
out of office to make a come-back. Being out 
of office for a term would be a severe lesson 
to a former judge, and should be sufficient pun- 
ishment to cause him to mend his ways. So- 
ciety could only be benefited by permitting 
him to strive to win back the good graces of 
the people and the members of the legal profes- 
sion. After being out for a term he might be 
permitted to seek judicial office again, but 
since he has not undergone a recall election 
before entering on his term he should undergo 
one at the end of his first year of service, as 
in the case of new judges. 

A logical way of handling a recall would be 
to have the clerk of the court notify the law- 
yers eligible to vote, telling them of the time, 
place and the judge under consideration. The 
voting should be secret, and properly should be 
in the building housing the judge’s court-room, 
for the lawyers must come there to try their 
cases and they should find it convenient to come 
there to assure themselves of a competent 
judiciary. 

Some recall systems provide that the person 
undergoing a recall shall be permitted to print 
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on the ballot a statement of his defense or 
justification. Here that would be unnecessary, 
since those voting are basing their decision on 
information gained first hand. It might be 
helpful to print a statement on the ballot giving 
the bare outlines of the judge’s previous ex- 
perience on the bench, since many lawyers 
might not know that, and a judge completing 
his first year as a judge might be treated more 
leniently than one who had completed several 
terms in another court. 


PERCENTAGE OF VOTE 


The question presents itself as to what per- 
centage of the vote cast should be disqualifying. 
No matter what one does, no matter with what 
good intentions one acts, and no matter how 
good one’s acts really are, one always encounters 
opposition, and in determining the disqualify- 
ing percentage, this must be reckoned with, and 
the percentage set high enough to insulate the 
judge against a chronically dissatisfied group. 
Some judges are so popular with counsel that 
they could get favorable votes from almost all 
of them, but this is very rare, and we must for- 
mulate a rule to work in the average case. The 
rule should work so as to exclude men from 
the bench who are clearly disqualified, and yet 
under our present system are elected time after 
time because they are “in right” with the po- 
litical bosses. Some judges are so unpopular 
with the counsel before them that with a cal- 
endar of twenty-five cases for one day they 
cannot bring a single case to trial, because the 
lawyers make every effort to stall a trial with 
the hope that before it comes up again it may 
be reassigned. This type of judge should be 
eliminated, for he creates disharmony, he ac- 
complishes very little in the way of disposing 
of litigation, he keeps the position from one 
who might accomplish more, and he takes the 
taxpayer’s money as his salary. The percen- 
tage to disqualify should not be so low as to 
normally put a judge off the bench, for that 
would give rise to a parade of men holding the 
office, and the remedy might be worse than the 
evil. Short tenure of office also would tend to 
discourage the best men from seeking a career 
on the bench, and would prevent the seasoning 
of judges by many years of experience. It 
seems that a judge by fair and impartial met- 
ing out of justice should be able to please fifty 
per cent of the counsel appearing before him, 
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and consequently if he failed to get fifty per 
cent of the votes in a recall election he should 
be removed. By sliding the percentage up and 
down the scale different results could be ob- 
tained, and after the system has been in oper- 
ation for a period, it can be determined em- 
pirically where the percentage should be fixed 
to get the results desired. 

It would be wise for the jurisdiction adopting 
the plan to provide for a commission to gather 
all data respecting the operation of the plan, 
and have it report back its findings and recom- 
mendations. Such a commission should be em- 
powered to have access to all records, data and 
information that it may want, and to have a 
representative present at the balloting if it 
deems it advisable. If the commission is con- 
scientious it should be able to recommend the 
percentage of the vote to be disqualifying to 
attain the desired ends, and to make other rec- 
ommendations in the interests of justice. In 
providing for such a commission, and in choos- 
ing the members for it, every possible effort 
should be made that it be non-partisan, in order 
to insure accurate and impartial findings. 


VARIOUS CONSIDERATIONS 


By the adoption of the recall system outlined, 
the fear of being removed would cause a judge 
to decide cases fairly and impartially, for that 
is the only way that the large body of lawyers 
practicing before him could be pleased. Law- 
yers are not dissatisfied with a judge who has 
held against them if they feel that the judge 
has been impartial, and that he has decided the 
cause honestly as he understands the law, un- 
swayed by outside influences such as politics, 
friendship or personal mercenary motives. The 
recall would obviate worry about corrupt prac- 
tices in judicial elections, for if an unqualified 
judge got on the bench by foul methods, he 
would be eliminated at the end of the first year. 
A one-year term would hold out little reward 
for chicanery since a judge may spend a year’s 
salary or more in his campaign for election. 
It would mean that political bosses would lose 
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control of the courts, because judges would find 
no advantage in catering to the machine. 

There has been some argument in favor of 
giving judges life terms, or terms during good 
behavior, in order to capitalize their experience 
for the benefit of the public. The danger of a 
life term is that an unfit man may get office, or 
that a fit judge may answer the call of corrup- 
tion to feather his nest. A life term would be 
possible with the complete assurance of culling 
and sifting out the undesirables by periodic 
recourse to the system of recall here suggested. 

One of the arguments advanced against the 
standard form of recall is that the issues are 
tried in the newspapers, on the street corners 
and in the public forum, and that there is cus- 
tomarily more heat than light shed on the con- 
troversy. The method here suggested involves 
nothing of that nature. It does not involve 
the public; there is no sensationalism and no 
muckraking; a group of specialists, technically 
trained, possessed of the required data and 
imbued with the interest to come to a sound 
conclusion, passes on the judge’s qualifications 
in as scientific a manner as a physican dignoses 
a patient’s symptoms. 

One merit of the plan is that it is inexpensive 
and simple to administer. It does not require 
any administrative machinery that does not al- 
ready exist; not a single new official is needed 
to inaugurate and operate the system. The 
clerk of the court can easily certify the list of 
eligible counsel, and the officials customarily 
controlling elections can supervise the balloting. 
The additional expense involved is confined to: 
the minor outlay for notification of the lawyers 
and the printing of the ballots. 


CONCLUSION 


This plan has been suggested with the hope 
that it may contribute something to the solu- 
tion of a vexing problem. Arguments advanced 
that the people will never delegate such author- 
ity to a group of lawyers, that the plan is un- 
constitutional, and others, will be overcome in 
time if the idea has merit. 
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A Comedy of Errors—to the Bitter End 


By KENNETH G. PRETTIE 


HE obsolete character of the justice of the 

peace system is well illustrated by a com- 
edy of errors that recently occurred in Hills- 
dale, Michigan. Despite its amusing and ridicu- 
lous angles the entire proceeding illustrates 
the need for a thorough overhauling of the 
antiquated Justice Court system now existing 
in this and many other states and the estab- 


lishment of a county court presided over by a 


competent and qualified judge. 

This ludicrous incident started with a justice 
suit brought by B against C; both were resi- 
dents of the County and the summons issued 
in the case was returnable in three days instead 
of not less than six days as required by Statute. 
The summons was served only two days before 
the return date instead of six days. The De- 
fendant, C, consulted his attorney, and after 
stating the facts was advised that he had a 
good defense on the merits and should ask for 
a two-week adjournment of the case, to which 
he was entitled by law. This he did, and the 
Justice granted the adjournment,—about the 
only thing in the entire case that he did cor- 
rectly. 

On the adjourned date C’s attorney appeared 
at the residence of the Justice where he was 
holding court in his living room, and attempted 
to gain admission. The Justice refused admis- 
sion but instead came out on the porch of his 
home and stated that he was not going to admit 
any attorneys to his court. He was advised of 
the provision of the Michigan constitution 
which entitles litigants to representation by 
counsel in all courts of the state. The Justice 
insisted that he was advised by “higher author- 
ity” that he didn’t have to admit attorneys, and 
he remained adamant in this contention, and 
no amount of argument or persuasion could 
convince him to change his mind. 

C’s attorney then asked the privilege of 
speaking with his client and informing him 
why he was not being represented, and over 
the protests of the Justice, finally called his 





Mr. Prettie is a member of the Hillsdale bar. 


client out onto the front porch of the Justice’s 
home and there informed him of the situation. 
The Justice stated to the defendant that it 
would go hard with him if he insisted upon 
having an attorney in his Court and with that 
he closed the door of his home and entered 
upon what he conceived to be a trial of the case. 

He opened the proceedings by causing all 
parties present to kneel and pray. He read 


’ geveral passages from the scripture particu- 


larly First Kings, Third Chapter, Fifth Verse.’ 
He then stated that he had taken this case up 
with the Lord in prayer the night before and 
had decided what he was going to do. No plead- 
ings, oral or written, were taken from the par- 
ties, no witnesses were sworn and ro evidence 
of any kind was considered. 

During the course of this mock trial, one of 
the witnesses for the defendant arrived at the 
home of the Justice and sought to gain admis- 
sion. This was refused and thereupon the 
Justice locked the front door of his residence 
and put the key in his pocket. He then an- 
nounced that his decision was that C should 
pay B $50.00 and in addition thereto, should 
pay to the Justice’s church the sum of $25.00. 
B, the plaintiff, out of the $50.00 that he re- 
ceived was also to pay $25.00 to the Justice’s 
church which was not a party in any wise to 
the proceeding. A search of the decisions in 
this state fails to show that any other court 
had ever previously hit upon this novel method 
of raising money for a religious institution. 

Following the announcement of this judg- 
ment, the Justice insisted that the defendant 
should immediately pay the judgment, and 
when he stated that he wished to consult with 
his attorney before determining whether he 
should appeal, the Justice insisted that he 
should not talk with his attorney as that “would 
only result in a lawsuit.” After some further 
argument, the Justice finally unlocked the door 
and permitted C to go outside and talk with 
his counsel. 





1. In Gibeon the Lord appeared to Solomon in a 
dream by night, and God said, “Ask what I shall give 
thee.” 
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C took an appeal from this judgment to the 
Circuit Court. Following the filing of this ap- 
peal, counsel for the defendant filed with the 
Governor of the State of Michigan an appli- 
cation for removal of the Justice supported by 
his own affidavit, the affidavit of the defendant 
and a transcript of the judgment entered by 
the Justice. The appeal in the Circuit Court 
was dismissed, the plaintiff having decided that 
he didn’t have anything due him anyhow. After 
several delays, the removal petition was set 
for hearing, and the Justice, on the date of 
hearing, prepared and filed a letter of resigna- 
tion; but to continue the comedy of errors to 
the very end, the letter of resignation was not 
addressed to the Township Board as required 
by law but instead to the Governor, who had 
no jurisdiction to accept the resignation of this 
obviously incompetent public official. 

The Justice in this case was probably no bet- 
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ter and no worse than hundreds of similar of- 
ficials who hold office as part of the judicial 
systems of Michigan and numerous other 
states. It is a hackneyed joke among lawyers 
that the initials “J.P.”’ usually mean “judgment 
for the plaintiff.” The frequent miscarriage of 
justice is well known to every practitioner who 
is required to appear before these inferior 
tribunals. 

Nevertheless, under Michigan law, these un- 
qualified public officials have jurisdiction to 
sentence for misdemeanors and to render judg- 
ments in civil cases up to $300.00 and for even 
larger amounts in some cities. It is high time 
that the bar took organized and vigorous action 
to abolish this outmoded piece of judicial ma- 
chinery and replace it with a state-wide system 
of courts of limited jurisdiction presided over 
by qualified and competent officials. 





Baltimore People’s Court Saves Time of Litigants 


By ALLAN W. RHYNHART 


In the April issue of The Journal is a re- 
quest for information as to procedures which 
have been set up in order to avoid loss of time 
by litigants. In this court, the small claims 
court of Baltimore City, are filed approximately 
65,000 cases a year. The schedule is handled 
by four judges. 

The cases filed are scheduled for trial ac- 
cording to category. The categories are: 

1. Suits sounding in contract. 

2. Summary ejectment suits for non-pay- 
ment of rent. 

3. Suits against tenants holding over after 
notice to quit. 

4, Suits by Baltimore City for unpaid taxes. 

5. Suits sounding in tort. 

Suits brought come up for trial on a day 
fixed at the time suit is filed. If the defendant 
cannot be summoned, the plaintiff is so notified. 
Co-ordination between the cashier (who re- 





Judge Rhynhart is chief judge of the People’s Court 
of Baltimore City. 


ceives the suits as filed) and the chief clerk 
(who sets up the assignments) has the result 
that a plaintiff who files a suit is told when 
he files his suit the day and hour on which his 
case will be tried unless he hears to the con- 
trary. 

The assignments on day of trial are worked 
out according to a time schedule. The schedule: 

1. Contract cases are divided among three 
judges and assigned for trial at 10 a.m. 

2. Summary ejectment cases are assigned to 
a single judge for trial at 11 a.m. 

3. Suits by Baltimore City for taxes are 
assigned to a single judge for trial at 1. p.m., 
and when he has disposed of his assignment 
he is through for the day. 

4, 5. Suits against tenants holding over after 
notice to quit, and tort suits, are assigned for 
trial at 1 p.m. in one of three court rooms. 

All court rooms being on a single floor, the 
clerk of a judge whose assignment has been 
completed goes to an adjoining room and picks 
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up any cases ready for trial and where the 
parties and witnesses are awaiting their turn. 
As a consequence, litigants who appear in court 
for trial of contract cases are out of the 
People’s Court house in an hour or less. 

The judges who handle the contract cases, 
ie, the 10 o’clock assignment, remain avail- 
able to pick up overflow cases from the Rent 
Court, which begins at 11 a.m. Consequently, 
the judge assigned to the Rent Court which 
handles summary ejectments acts initially as a 
court of central assignment and sends cases 
for trial to waiting judges and court rooms. 
After he has reduced the number of litigants 
to a number he can handle he becomes a trial 
judge and disposes of the remainder of the 
cases. No party or witness in contract or 
summary ejectment cases is held for more than 
one hour, and in most instances they are re- 
leased in approximately a half-hour. The one 
o’clock cases are assigned for trial in one of 
three court rooms. As a particular judge com- 
pletes his assignment he sends his clerk to the 
adjoining court rooms to pick up cases ready 
for trial. No litigant or witness is forced to 
wait for more than an hour and a half to two 
hours. The lucky ones are through in less than 
an hour because of the application of legislative 
authority to disregard the rules of evidence 
and procedure. 

The procedure herein outlined would not ap- 
pear to be suitable for courts which are re- 
quired to follow the normal pattern. However, 
in a small claims court the practice has worked 
out most satisfactorily to lawyers and litigants. 
It does not appear to be practicable in trials 
before a justice because of the limitations set 
by law on justice procedure. If, however, the 
old idea of a justice court is wiped out and 
there is substituted a constitutional small 
claims court where the judges have the requi- 
site powers and authorities, then loss of time 
on the part of litigants and witnesses can be 
eliminated if the judges exercise those powers. 





Akron Bar Association Celebrates Its 
Diamond Anniversary 


On February 12, 1875, a group of Akron, 
Ohio, lawyers met in the office of one of their 
number to make plans for a permanent bar 
association for that community. The committee 
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See YOUR LAWYER First! 


IGNORANCE OF THE LAW 
IS NO PROTECTION 


There are thousands of laws, regulations, ordinances 
and administrative rulings—with the number increas- 
ing every year. So whether you are planning to 
go into business . . . build a home or buy a farm... 
make a will or enter into an agreement .. . it is 
good sense to do as more and more people now 
do. SEE YOUR LAWYER FIRST. 


YOUR LAWYER IS YOUR 
PROFESSIONAL ADVISOR 


Your lawyer serves you in confidence. He is 
trained to clarify legal and business problems for 
you ... to prevent difficulties, distress, and loss 
. . . to protect your rights and interests . . . and 
to act as your guide in any legal matter. 


YOUR LAWYER IS YOUR FRIEND 


He is your neighbor . . . your friend. He buys at 
your store . . . plays golf at your club . . . goes to 
your church. His children play with your children. 
He wants to help you. Remember, in everyday problems, 
and serious emergencies, your lawyer is your guide, 
safeguard, and protector. SEE YOUR LAWYER FIRST. 


Presented in the Public Interest By 


Florida State Bar Association 











which they appointed reported back on Febru- 
ary 20, and the constitution and by-laws which 
it recommended were adopted and the Akron 
Bar Association was born. Three-quarters of a 
century later, on February 20, 1950, the Asso- 
ciation celebrated its seventy-fifth anniversary 
with a banquet at the Akron City Club. James 
M. Hinton, its fifty-second president, presided, 
and music was supplied by the Akron Bar As- 
sociation orchestra. 

A beautiful 52-page souvenir anniversary 
booklet was distributed at the banquet, with 
reminiscences by old-timers, articles on the 
courts, the bar and the practice of law then 
and now, lists of members with military service 
in three major wars and other features of 
similar interest. A few extra copies of the 
booklet were left over, The Journal has learned, 
and others interested may secure copies as long 
as they last by writing to Mrs. Marian Brock, 
Executive Secretary, Akron Bar Association, 
Court House, Akron 8, Ohio. 








26 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[Vor. 34 


Mock Trial, Unauthorized Practice On New Wire, Tape Recordings 


New additions to the American Judicature 
Society’s lending library of wire and tape re- 
cordings for bar association programs will in- 
clude, by the time this is published, a mock 
trial staged by the State Bar of Michigan at 
the Wolverine Boys’ State in Lansing, and an 
address on unauthorized practice of law by 
Edwin M. Otterbourg. 

The mock trial was a feature of the annual 
Boys’ State, sponsored by the American Legion 
and attended by more than a thousand sixteen 
to eighteen-year old boys from all parts of 
Michigan. In the trial, Alan Canty, director of 
the Psychopathic Clinic of the Detroit Re- 
corder’s Court was accused of having falsely 
denied Communist Party membership in an ap- 
plication for citizenship. Stephen J. Roth, at- 
torney-general of Michigan, acted as prose- 
cutor, Benjamin F. Watson, member of the 
Lansing bar, as defense attorney, and Circuit 
Judge Louis E, Coash of Lansing sat as judge. 
Mary Jane Plumer, Lansing attorney and for- 
mer managing editor of the Michigan Law 
Review, appeared in the role of a glamorous 
member of the Communist Party who had re- 
formed and come to testify against her former 
associate. 

The trial was set up as a Michigan counter- 
part of the nationally-famous mock Communist 
raid on the town of Mosinee, Wisconsin, a few 
months ago. It was conducted as a regular 
trial, with a jury chosen from among the boys 
of the Boys’ State, and was intended to show 
that anyone in America has a right to a fair 
trial regardless of political and social affilia- 
tions, and also to give a working demonstration 
of legal procedure. A commentator explained 
the various legal technicalities to the boys from 
time to time in the course of the trial. 

The original recording, secured through the 
courtesy and co-operation of the State Bar of 
Michigan and the Michigan State College radio 
station WKAR, which made the recording, is 
on four 1200-foot spools of tape covering a 
total time of between an hour and a half and 
two hours. These may be borrowed in their 
present form, and also an edited version cut to 
thirty or forty-five minutes will be prepared 
and offered on both tape and wire. 

The recording by Mr. Otterbourg will be his 
address before the annual convention of the 
Maryland State Bar Association at Atlantic 
City on June 29, and will be a general dis- 
cussion of problems of unauthorized practice. 


Mr. Otterbourg is a member of the New York 
bar, a member and former chairman of the 
American Bar Association Committee on Un- 
authorized practice of the Law, and a nation- 
ally-recognized authority in this field. The ad- 


.dress will be approximately forty-five minutes 


in length. It will be originally recorded on 
wire, but will be offered on tape for those who 
desire it in that form. 

For a list of other recorded addresses on 
legal subjects available for use of bar associa- 
tion and other program committees, see the 
February Journal, page 133, and the April 
Journal, page 182. 





Southwestern Legal Foundation Authorizes 
Studies of Youth and Crime, Legal Aid 


Two projects in the field of judicial admin- 
istration were added to the agenda of the 
Southwestern Legal Foundation at the spring 
meeting of its Board of Trustees. The first is 
a study of the legal problems affecting youthful 
offenders in the Southwest, and the second is 
a study of legal aid, low-cost legal service and 
small claims. 

Problems of youth and crime are receiving 
increasing attention, President Robert G. 
Storey pointed out in his annual report, with 
the Federal Bureau of Investigation, the Amer- 
ican Law Institute and various other agencies 
at work on a nation-wide basis and state sur- 
veys and projects under way in Kansas, Colo- 
rado, Florida, Massachusetts, Maryland, Okla- 
homa and other states. Yet, although the states 
of the Southwest resemble each other and differ 
from the rest of the country in respect to 
climatic, social, economic, racial and other con- 
ditions, the problem of youth and crime never 
has been approached on a regional basis. The 
states within the area have dealt with it from 
different approaches, and the objective of the 
study will be to bring together the combined 
resources of that area in the solution of this 
grave problem. 

The second project will include factual re- 
search in the field of legal aid, low-cost legal 
service and adjudication of small claims with 
the object of arriving at satisfactory methods 
of providing these necessary services without 
resort to governmental management or support. 
The Foundation now sponsors a free legal aid 
clinic in the city of Dallas. 


June, 1950] 


Chicago Newspaper Strikes at Importation 
of Personal Injury Cases 


In a hard-hitting series of front-page ar- 
ticles, Ross DeLue of the Chicago Herald- 
American has exposed the wholesale importa- 
tion of negligence cases into Chicago courts 
described and denounced in this Journal some 
time ago. (See “Interstate Commerce in Dam- 
age Suits,” 29 J. Am. Jud. Soc. 135, Feb., 
1946.) 

Striking where the taxpayers feel it most, 
DeLue declared that “Unethical conduct by a 
handful of ambulance-chasing lawyers in bring- 
ing out-of-state personal injury suits to local 
courts is costing Cook County taxpayers mil- 
lions of dollars a year,” and that “their brazen 
activities have crowded court dockets to the 
point where a resident of Illinois who has 
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suffered a serious injury is forced to wait as 
long as four years before his case can be 
heard.” 

One attorney, he said, had filed 74 cases in- 
volving total claims of $4,915,000, for Cali- 
fornia, Arizona and New Mexico claimants, on 
accidents averaging 1,930 miles from Chicago. 
The series included “confessions” of a “runner” 
who had made $25,000 a year soliciting these 
cases, and told how he spent money lavishly on 
accident victims while persuading them to sign 
for the case, only to deduct it from their win- 
nings at the time of settlement. 

Several prominent Chicago judges praised 
the articles and expressed the hope that the 
practice might be ended. One such lawyer was 
compelled to leave the city some months ago 
as a result of an injunction suit filed by the 
Santa Fe Railroad. 





The Reader’s Viewpoint 


It’s Still Good 
To the Editor: 


I remember reading an application of the 
case-knife passage to the law field some forty- 
five years ago. I think it was by Roscoe Pound. 

HERBERT BEBB. 
Chicago, Ill. 


Editor’s Note: 

Another reader has supplied us with the 
exact citation. The passage on page 165 of the 
April JOURNAL which we quoted from and 
credited to an article by Barnabas F. Sears 
in the Illinois Bar Journal may be found ver- 
batim on the first page of the article entitled 
“Law in Books and Law in Action” by Roscoe 
Pound in 44 American Law Review 12, pub- 
lished in 1910. 





We're Going to Start Throwing "Em Soon 
To the Editor: 
I greatly enjoyed Mr. Eskew’s poem 
Last night when after work I came home. 
Our letters in the waste basket you do not 

throw ’em, 
Thanks and good luck, 

E PLurisus UNUM. 

East Lansing, Mich. 





Yes, There Is a Fourth 
To the Editor: 


E. H. Hallows, writing in the “Reader’s View- 
point” for April, 1950, added a third to the 


list of the legal profession’s saints and you 
asked if there might not be a fourth. The first, 
of course, was St. Ives (33 J..Am. Jud. Soc. 
101, Dec., 1949); the second St. Thomas More 
(33 J. Am. Jud. Soc. 132, Feb., 1950); and the 
third, St. Fidelis (33 J. Am. Jud. Soc. 184, 
April, 1950). 

Yes, there is the tradition of a fourth, but 
unfortunately I have mislaid for the moment 
my authority. 

The story or legend is: The lawyers of the 
Middle Ages petitioned the Pope for a patron 
saint. He looked over the calendar of saints 
without finding any quite suitable, so he said: 

“You appoint one of your number, blindfold 
him, and put him in the great hall where are 
the statues of all the saints. The first one he 
puts his arms around shall be your patron 
saint from then on.” 

This was done. But the blindfolded lawyer, 
coming to the statue of St. Michael fighting 
the devil, unfortunately put his arms around 
the devil. Hence, ever since, according to the 
legend, the guiding genius of the profession 
has been his Satanic Majesty, the Devil him- 
self, or St. Lucifer, as he is sometimes called. 

CHARLES H. Woops. 
Tucson, Ariz. 





Why Not? 


A mere layman, writing in the most recent 
number of the JOURNAL OF THE AMERICAN 
JUDICATURE SOCIETY (33:178, April, 1950), 
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comes up with the startling suggestion that 
attorneys should publicize their fees. He may 

have something there. The author, Robert B. 
- Norris, asserts that many people try to do 
their own legal work because they believe 
lawyers charge plenty, even for the most 
routine services. 

Mr. Norris is thinking of the layman first, 
no doubt, but we believe his suggestion has 
considerable merit. 

Attorneys are always horrified at the very 
idea of advertising, but if some way could be 
found to circulate among the laity a schedule 
of fees for drawing up of deeds, wills, and 
contracts, the general public might be educated 
to the idea that consulting a lawyer is, in the 
long run, money in the bank. 

There is an old legal saying to the effect that 
a man who is his own attorney has a fool for a 
client. Many cannot afford even the cheapest 
legal service and have to go without such 
service or mess up their business by trying 
to draw up their own contracts. But there is 
a large group which might be sold on the idea 
of entering a lawyer’s office if its members felt 
sure they would be charged only a reasonable 
fee. 

It is not considered polite to intimate that 
any lawyer charges too high a fee for his 
services, but the American Bar Association 
knows that some do, so we may as well call a 
spade a spade. 

THE FORT WORTH PRESs. 
Fort Worth, Texas. 
May 3, 1950. 


To the Fort Worth Press: 


As one of the Fort Worth bar committee 
which in 1943 promulgated a suggestive fee 
schedule for the guidance of lawyers, I feel 
impelled to reply to your editorial of May 3 
on lawyers’ fees. This schedule has served 
as a model for others adopted in this state and 
elsewhere, but for reasons now to be noted, 
publication of it would not solve the problem 
you mention. 

Fixing fees is a most difficult phase of the 
practice of law. Each matter must stand more 
or less on its own merits. Drafting an instru- 
ment, even though on printed form, may or 
may not be a matter of routine, and the inci- 
dental advice can well be more important than 
the mechanical drafting. An instrument may 
be perfect in form, yet fail to protect the client. 

In arriving at the fee to be charged, a lawyer 
takes into consideration, among other things, 
the amount involved (for that marks his re- 
sponsibility), the time and labor expended, the 
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novelty and difficulty of questions encountered, 
the skill and training required, the results at- 
tained, the benefit to the client, and the client’s 
ability to pay. Frankly, the objective is to 
guess at what a fair-minded client would deem 
in order. Some people are so constituted, how- 
ever, as to be dissatisfied with any figure which 
might be quoted, as one learns from experience. 

Obviously, unless a lawyer follows a standard 
acceptable to a client, he will not long retain 
that client or receive favorable mention from 
him. On the other hand, where a client has 
employed one lawyer for any length of time, 
he has doubtless found that any overcharge 
has been well set off by undercharges. Not in- 
frequently do clients insist that the fee sug- 
gested is too low. Time and again a lawyer 
handles matters below cost because the amount 
involved or inability of the client to pay more 
calls for the lower fee. On numerous occasions 
the fee is waived entirely. 

A profession may suggest an average fee for 
an average transaction, but it cannot dictate 
to an individual member the value he should 
place upon his time and skill. Generally speak- 
ing, a young lawyer cannot expect to maintain 
the scale of an older one, though he may handle 
the matter equally as well. Also, the lawyer, 
not the client, must pass on whether or not it 
is a routine one. As a practical matter, it is 
difficult to convince the client in most cases 
that his matter does not deserve the minimum 
fee. 

It may not be amiss to mention that in this 
time of inflation when the cost of maintaining 
a law office has mushroomed, not to mention 
that of supporting a family, it would seem that 
those who pay without protest increased prices 
of butcher, baker and candlestick maker should 
accept with equanimity an increase in the cost 
of professional services. ; 

MELVIN F. ADLER. 
Fort Worth, Texas. 





Juries and Pickles 
To the Editor: 


I have just come across an article in your 
issue of August, 1948, entitled “Should Jurors 
Be Allowed to Take Notes?” which was sup- 
ported by Mr. L. L. Bomberger and opposed by 
Mr. Phil McNagny. It occurs to me that the 
jurors themselves can produce the best evi- 
dence. What do they say? 

About ten years ago I sat on a petit jury for 
a couple of weeks and learned some things about 
the jury’s point of view that some lawyers do 
not understand. Until one sits on a jury he 


ns 
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cannot fully understand the juror’s problems. 

As a juror, I know I could not in a compli- 
cated case vote as intelligently without notes 
as I could if I were allowed to take notes. This 
may be the cause for some juries’ bad verdicts. 


& 


” 


Books 

Several recent books, dealing with various 
phases of the administration of justice in Eng- 
land should be of interest to American lawyers. 
The Administration of the Law! by Sir Henry 
Slesser, late Lord Justice of Appeal, is the 
first volume in the law section of a series of 
educational books on a wide range of subjects 
offering popular yet scholarly introductions to 
them for the general rehder and the unprofes- 
sional student. This is not an easy undertaking, 
but it has been well done in this instance, and 
American lawyers and judges will enjoy this 
brief, concise and readable, yet scholarly and 
authoritative, description of the instrumentali- 
ties and procedures by which English justice, 
both civil and criminal, is administered. 

Law and the Executive in Britain—A Com- 
parative Study? by Bernard Schwartz of the 
New York University law school faculty, is a 
review of English administrative law for Amer- 
ican readers, bringing us up to date on develop- 
ments in that field since publication of The New 
Despotism twenty years ago. From the British 
Book Centre, New York, we have received the 
last two volumes of the Notable British Trials 
Series, Trial of Hawley Harvey Crippen,’ sec- 
ond Edition, edited by Filson Young, and 
Trials of Frederick Nodder—The Mona Tinsley 
Case,* edited by Winifred Duke. The Nodder 
book is No. 72 in a series which starts with 
the trial of Mary, Queen of Scots, and includes 
those of King Charles I, Captain Kidd, the 
“Bounty” mutineers, Oscar Wilde, and William 





1. London: Hutchinson’s University Library (No. 
17), 1950. For sale by Longmans, Green and Co., New 
York. Cloth, 144 pp., $1.60. 

2. New York University Press, 1949. 
pp., $5.50. 

3. London: Wm. Hodge and Co., Ltd., 1950. Cloth, 
211 pp., $3.50. 


Cloth, 388 
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Until you have eaten a sour pickle, no matter 
how learned you may be, you cannot fully know 
just how a sour pickle tastes. 


A. A. STRATFORD. 
Grapeview, Wash. 





The Literature of Judicial Administration 


Joyce, better known as Lord Haw Haw. We are 
sorry we did not get that one for review. 

Under the intriguing title It’s Libel or Con- 
tempt if You Print It,5 Federal Judge Leon R. 
Yankwich of Los Angeles has written a book 
which started out to be a mere bringing up to 
date of his 1929 Essays in the Law of Libel, 
but developed into something of greater scope 
and significance. It is a general treatise on 
newspapers and the courts, and has two excel- 
lent chapters on the press and the administra- 
tion of justice. 

About ten years ago the Federal Rules of 
Civil Procedure, supplanting the Conformity 
Act, substituted procedural independence for 
procedural conformity, at almost the same time 
that the Erie-Tompkins decision, supplanting 
Swift v. Tyson, substituted substantive con- 
formity for substantive independence. Relations 
Between the Federal and State Courts® by 
Mitchell Wendell is a scholarly and interesting 
reappraisal of American judicial federalism 
after a decade of the new order. 

Those federal rules, incidentally, have them- 
selves undergone considerable change during 
that decade. Matthew Bender and Company 
has brought them up to date in Moore’s Federal 
Rules and Official Forms, as Amended, 1939, 
1946, 1948, with Comments on the Amend- 
ments.? A companion volume is Moore’s Com- 
mentary on the U. S. Judicial Code of 1948,8 
both written by Professor James W. Moore, 
adviser, draftsman and consultant in the prep- 
aration of both rules and code, 





4. Same except 242 pp. 

5. Los Angeles: Parker and Co., 1950. 
a New York: Columbia University Press, 1949. 
Cloth, 298 pp., $4.00. 

7. Albany, N. Y.: Matthew Bender and Co., 1949. 
Paper, 478 pp., $5.50. 

8. Same; Buckram, 684 pp., $12.00. 


Cloth, 612 
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1950, pp. 207-212. 

“Legal Education in the Latin-American Re- 
publics,” by H. Claude Horack. Journal of 
Legal Education, Spring, 1950, pp. 287-297. 

“The Condition of Legal Education in Can- 
ada,” by Maxwell Cohen. Canadian Bar Review, 
March, 1950, pp. 267-314. 

“Have Lawyers Defaulted to the Unauthor- 
ized Practitioners?” by Robert L. Sloss and 
Joseph D. Harkins. Kentucky State Bar Jour- 
nal, March, 1950, pp. 116-120. 

“Preventive Law — the Time is Now,” by 
Louis M. Brown. Bar Bulletin, New York 
County Lawyers Ass’n, March, 1950, pp 11-15. 

“The Sense of Injustice,” by Frank Serri. 
Brooklyn Barrister, April, 1950, pp. 14-17. 

“The Basic Rules of Pleading,” by Jerome 
Michael. The Record of the Association of the 
Bar of the City of New York, April, 1950, pp. 
175-201. 

“Divorce and the Friend of the Court,” by 
George Squire. Michigan State Bar Journal, 
April, 1950, pp. 15-22. 

“Defeat of Justice,” by Basil H. Pollitt. The 
Lawyer and Law Notes, Spring, 1950, pp. 4-16, 
reprint from Florida Law Journal, April, 1949. 

“The Conference of Chief Justices and an 
Integrated System of State Courts,” articles by 
Laurance M. Hyde, Arthur T. Vanderbilt, Win- 
ston Paul, Francis E. Williams, Edward M. 
Ruddy, Roy W. Harper and Richard Harts- 
horne. Federal Rules Decisions, April, 1950, 
pp. 629-668. 

“States’ Rights and Federal Procedure,” by 
Bernard C. Gavit. Journal of the Oklahoma 
Bar Association, April 29, 1950, pp. 619-639, 
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reprint from Indiana Law Journal, Fall, 1949. 

“The National Legal Aid Association: The 
Lawyers’ Red Cross,” by Orison S. Marden. 
A. B. A. Journal, April, 1950, pp. 265-267. 

“Trial Evidence Supplement,” series of seven 
lectures on mechanics of evidence, competency 
of witnesses, first hand knowledge and opinions, 
questioned document experts, documentary evi- 
dence, relevancy and admission of business 
records, by Thomas J. Welch, Nat M. Kahn, 
Francis X. Busch, John F. Tyrrell, Herbert J. 
Walter, Edward B. Love, Carl R. Miller and 
John T. Chadwell. Illinois Bar Journal, April, 
1950, pp. 379-448. 

“Legal Periodicals and the Supreme Court,” 
by G. V. V. Nicholls. Canadian Bar Review, 
April, 1950, pp. 422-445. 

“The Briefing and Argument of an Appeal,” 
by William B. Carswell. Brooklyn Law Review, 
April, 1950, pp. 147-159. 

“Legal Aid in New Jersey: The Answer to 
a Socialized Legal Profession,” by Robert K. 
Bell. A. B. A. Journal, May, 1950, pp. 355-358. 

“Fifty Years of the Juvenile Court: An Eval- 
uation,” by Nochem 8. Winnet. A. B. A. Jour- 
nal, May, 1950, pp. 363-366. 

“Changing Youth Correction Authority Con- 
cepts,” by Sol Rubin. Focus, May, 1950, pp. 
77-82. 

“Tactical Use and Abuse of Depositions 
under the Federal Rules,” by Whitney North 
Seymour, Jr. Yale Law Journal, Dec., 1949, 
pp. 117-138. 

“Pre-Trial Practice,” by Joseph C. Zavatt. 
Bulletin, N. Y. State Bar Ass’n, April, 1950, 
pp. 75-86. 

“Are You Scared of Lawyers?” by Donald 
Robinson. This Week, May 14, 1950. 


————_- 202 





New Members of the American Judicature Society 


Arkansas Bird Island 


Little Rock Russet, L. FRAzEE 
ASHLEY CocKRILL Blue Earth 
EuGENne R. WakREN Recror H. Putnam 

Caledonia 
California Lioyp L. Duxsury 
Santa Ana Cambridge 


James E. WALKER 
District of Columbia 


na >. GILLESPIE 

a 

W. H. Lunpstrom 
B. OpELL 


Washington Ww 
Francis J. Powers Chisholm 
Minnesota Eucene E. Banos 
Aitkin Columbia Heights 
JoserH W. Ryan BENJAMIN J. Biacik 
Albert Lea Dawson 
E.mer R. PETERSON R. M. SaLTNEss 
Alexandria Detroit Lakes 
K. L. WaALLace Ray C. Lewis 
Austin W. O. Bissonetr 
Ropngey A. DUNNETTE Duluth 


ALBERT B. CLARFIELD 
AsTHur M. CLURE 
Rosert D. CRaAssWELLER 
Epwarp L. GRuBER 
Lioyp K. JoHNsoN 
Francis C. SULLIVAN 


Fergus Falls 

Tuomas S. DonoHo 
Glencoe 

Arnotp W. BENEKE 
Harmony 

GroncEe E. FroGNER 
Hibbing 

JaMeEs P. CREA 
Hopkins 

J. Russect. Carrou. 

JosepH C. VESELY 
Houston 

Tuomas A. FtyNN 


International Falls 
BLoMHOLM 

Jackson 

B. E. Grotrum 

Leo G. WINZENBURG 
Mankato 

Cart A. JOHNSON 

Mitton D, Mason 
Marble 

A. W. SPELLACY 
Marshall 

E. V. Mo.ie 
Minneapolis 

EF. JoHn Appo 

P. J. AHERN 

E_MER R, ANDERSON 

RutH AuNE-MARKVE 

James D. Bain 

Ricwarpson D. Barrett 

CnHares S. BELLows 

Roy J. BruMFieE_p 


R. M. Crounse 

MicwHaeE. J. Ditton ' 
Paut H, Encstrom 

Roitr Fossken 
J. Roscoz Furser 

JoHN A, GOLDIE 

GrorceE N. GuTTMANN 

SAMUEL P. HALPERN 

TERRANCE HANOLD 

THomas P. HELMEY 

ARNOLD Hosss 

GrorcE PeaBopy HokE 

CLARENCE 0. HoLTon 

Cuar.ies T. Hvass 

H. M. Jostin 

IRVING JUSTER 

Rosert KELBER 

JosePH F. KEprLe 

Cuar.es F. Keyes 

TuHEoporE B. KNupson 


june, 1950] 


ANDREW KoOHLAN 
WiuuiumM C, Larson 
OrELL LEEN 


Donatp C. LEVIN 
MatrHew J. Levitt 
Krnepon H. LevorsEn 
LEE LOEVINGER 

M. ARNoLD Lyons 
Bert. McKasy 

J. G. Buarne McKusick 
Gorpon L. McRaE 

D. H. McVey 

G. P. MAHONEY 
Samuet H. Masion 
LLEWELLYN J. METCALF 
Ray G. Moonan 

Leo D. Mosier 
Epwarkp NELSON 

J. M. Noite 

Gunnar H. Norpsye 
Wiis I. Norton 
Diprick J. OrFreLp 
KENNETH G. OWENS 
JoHN M. PaLMER 


Jay B. PETERSON 
BERGMANN RICHARDS 
Hersert W. Rocers 
Epwarp O. Serstock 
RussELL SMITH 

P. L. SoLeTHER 
Casimirna S. SPECHT 
Ricuarp F, Spurck 
C. Wm. Syxkora 

C. A. Taney, Jr. 

H. Gorpon Taytor 


Horace Van VALKENBURG 


Wma. E. G. Watson 
JoHN A. WEEKS 
S. A. WEIsMAN 


lithoprint process in any quantity at a very reasonable cost. 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


Gerce M. WHITE 

A. B. Wuirtney, Jr. 
Montevideo 

JoHN P, NELSON 
Moorhead 

Suarp & SaETRE 

Henry C. STIENING 
New Ulm 

GerorcE D, Erickson 

Siwney P, Gis_ason 

T. O. SrreisscuTH 
Northfield 

Burton R. SAwYER 
North St. Paul 

Myron M. WILpasiIn 
Red Wing 

C. H. BENTLEY 
Redwood Falls 

Juttan E, Morten 
Rochester 

Wititum C, ScHacut 

Howarp E, West 


St. Cloud 
E. J. RuEGEMER 
Henry H, SuLiivan 


St. Paul 
CiaupbE R,. BEDDALL 
Warren E. Burcer 
Rosert A. DupLEy 
Wu.uMm J. DuNN 
James E. FINLEY 
LiInN J. FIRESTONE 
Frank T, GALLAGHER 
M. J. GALVIN 
Linus C, GLotzBacH 
SAMUEL GOLDBERG 
ALLEN L, Gray 
WittumM D, Gunn 


Bernuarp W. LE VANDER Roy A. HENDRICKSON 


SAMUEL LIPSCHULTZ 
A. H. MarkKerr 
James H, MULALLY 
CuHartes R. MuRNANE 
Davin W. RaNDENBUSH 
M. V. SEYMouR 
Donato B, SMITH 
Rosert 0. SULLIVAN 
St. Peter 
A. E. Parsons 
Shak 


opee 
Arruur J. Poin JELINEK 
ey 
H. S. Hott 
South St. Paul 
Harotp LE VANDER 
E_mer J. Ryan 
Stillwater 
Joun E. Harrigan 
Gooprich M. SULLIVAN 
Epwarp THELEN 
N G. THOREEN 
Thief River Falls 
STaNLEY N. MorTENSON 
Virginia 
Davip A. BourcIn 
Epwarkp FREEMAN 
Wabasha 
ARNoLpD W. Hatrie_tp 
Wadena 
Rot E, Barron 
CuarRLes W. KENNEDY 
Hucu G. PARKER 
Warren 
S.tetTeEN C. OLSON 


. GILBERT 





Winona 
Haroip S. STREATER 
Worthington 
Arnotp W. Brecut 


New Jersey 
Summit 


Witi1aM Hrpesranp, Jr. 


Epwarp J. NorER 


New York 
New York 
Georce W. Bacon 


Ohio 
Toledo 
ARNoLD F. BuNGE 


Pennsylvania 


JoHN Socsahte, JR. 
New Castle 

Marcaret A, TorPrer 
Philadelphia 

Roy W. Jouns 

Ricuarp W. SLocum 


South Dakota 
Alexandria 

Frank VINCENT 
Bonesteel 

PaRNELL J. DonNonvE 
Clear Lake 

Gorpon GUNDERSON 

Harvey A. GUNDERSON 
Faulkton 

L. A. MELBY 

A. C. RupIne 


Publications for Sale and Distribution 


Prices are for single copies unless otherwise stated. If no price appears, single copies 
are free. Stocks of most items are not adequate for more than single copy distribution, 
but some are available in larger quantities, and any of them may be reproduced by the 


31 


Isatan O. HaGEn 
Lead 


E. A. STemnBack 
Mobridge 

Arenp E, LAKEMAN 
Murdo 

ser «A on GoopricH 


a, 


YT 
WiuuuaM J. Fourre 
Hersert B. Rupo_ren 
Harry R. WILMsEN 
Platte 
J. W. Botirncer 
Sioux Falls 
RayMonp E. Dana 
Apert T, Evorr 
JoHn Cart Munor 
Sisseton 
CLARENCE ANDERBERG 


rh Wincox 


Vermillion 
RaymMonp L. CoLuar 
VERNON A. VROOMAN 

Watertown 
J. G. McFar.tanp 
G.Len S. PATERSON 

Webster 
I. S. CoomEs 
ELMER ENGEBRETSON 


Texas 
Midland 
W. P. Z. German, Jr. 


Write for prices, stating 


quantity desired. Additional materials on most of these subjects are available in back 
issues of the JournaL. See the twenty-year index published separately in 1937, the 
seven-year index at the end of Vol. 27, and the annual index at the end of each volume 
since then. Except as otherwise indicated, orders should be addressed to the American 
Judicature Society, Hutchins Hall, Ann Arbor, Mich. 


Organization of the Bar 


A Lawyer’s Trust (An Argument 
for a Self-Governing and Respon- 
sible Bar), by Herbert Harley. 
Pamphlet, 19 pp. (1914). 

Bar Integration Is a National 
Movement, by Herbert Harley. 
a 12 pp. (1938). 

~~ we a by Carl V. 
Am. Jud. Soc. 
Ty 7k. 180 ¥Ti935) “10 cents. 

State Bar Integration—Proved by 
Experience. Symposium of ad- 
dresses at A. B. A. Conference of 
Bar Association Delegates, Boston, 
1936. Pamphlet, 16 pp. 

Supreme Court Justices Present 
Views on Bar a. Repent 
from J. Am, Jud. Soc., 8 pp. (1941) 

Rime a Bar Integration Cam- 

gn. Editorial, J. Am. Jud. Soc., 
BT: 15-53 (1934). 

Whole Bar Organzation—A Ne- 
cessity, by Frederick W. C. Webb. 
From Am. Jud. Soc., 29:38-49 
(1945). 

List of integrated state bars, 
with date and mode of integration 
and citations to statutes and court 
tapas) Single sheet, mimeographed 

Eighth Annual Report, Committee 
on State Bar Organization, A. B. A. 
Conference of Bar Associaion Dele- 
gates, with model bar acts for inte- 
gration, federation and affiliation 
plans. ‘Pamphlets, 20 pp. (1927). 
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model state bar act. with introduc- 
tory note i* discussion, Pamphlet, 
16 FR: (191 
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bert Harley, homas F. Quinn, 
aoeeney Spring, Robert G. Dodge, 
illiam Blatt, Henry_ Lawler, 
bedmund A. Whitman, Joseph 


Abrams and Charles Kasch. From 
May, 1938, 
tion of Courts 
Modern Unified Court Organiza- 
tion, by Roscoe Pound. From J. 
Am. Jud. Soc., 23:225-233 (1940). 
Roscoe Pound Organization of 
Courts (1940), 822 pp. $5. Order 
from National Conference of Judi- 
oe Councils, 744 Broad St.,New- 
ar 
Model 3 Judiciary Article and Com- 
mentary, by Herbert Harley. From 
J. Am. Jud. Soc., 26:51-60 (1942). 
Unification of the Judiciary—the 
Nation’s Greatest Need (with draft 
of model act pertaining to organ- 
ization and structure of courts). 


Law Society Journal, 
40 pp. 


From J. Am. Jud. Soc., 11:99-116 
(1927). 10 cents. 
Minnesota Plans Thoroughly 


Modern Court System, with Text of 
Proposed Minnesota Judiciary Ar- 
ticle. From J. Am. Jud. Soc., 
30:15-21 (1946). 

Proposed Plan for Organization 
of the Judiciary of Arkansas, with 
Diagram. From J. Am. Jud. Soc., 
30:81-21 (1946). 


Arkansas Court Reorganization 
Plan, 1949 revision. Booklet, 18 pp. 

Model Act to Establish a Court 
for a Metropolitan District. Amer- 
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IV-B, 32 pp. (1920). 

Judicial Article of New Jersey 
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scription, text and d 
J. Am. Jud. Soc., 31: 138. ys (isas) 

A Study of Justices of the Peace 
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Court System, by Edson R. Sunder- 
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George Warren, Traffic Courts 
(1942), 8780 pp., $4. Order from Na- 
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vision, general description of 
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and operation, and short bibliog- 
raphy. 18 pp, (1949). 
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Operation, by William W. Crow 
irre Am. Jud. Soc., 27: Ot 7 
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. Am. Jud. Soc, 
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Missouri Court Plan—A Series of 
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Senator Norman C. Barry. Illinois 
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Report of Committee on Judicial 
Salaries, Texas Civil Judicial Coun- 
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Retirement for the by 
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by Glenn R. Winters. From 
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Procedure 
Rules of Civil Procedure Supple- 
mentary to the State-Wide Judica- 
ture Act. American Judicature So- 
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Rules of Civil Procedure for the 
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